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UNITEDSTATESDISTRICTCOURT
DISTRICTOFMINNESOTA UNITEDSTATESOFAMERICA,
Plaintiff, v. KEVINJAMESPETROSKE,

Defendant.

CaseNo.17 CR 0116(PJS/LIB)

ORDER

MelindaA.WilliamsandMandaM.Sertich,UNITEDSTATESATTORNEY’S OFFICE forplaintiff.
CraigS.Hunter, NORTHLANDLAW, fordefendant.
DefendantKevinPetroskeischargedwitheightcountsofproductionand
attemptedproductionofchildpornographyandonecountofpossessionofchild pornography.
Theproductionchargesrelatetovideorecordingsofminorstakingoff theirclothesorshowering.
Petroskemadethevideosbysurreptitiouslyrecordingthe minorsthroughthewindowsoftheirhomes.
Itappearsthatthemainissueattrialwill bewhetherthevideosarepornographic. See United States v.
Kemmerling,285F.3d644, 645
46(8thCir.2002)(“Wehaveheldthatmorethanmerenudityisrequiredbeforean
imagecanqualifyas‘lascivious’withinthemeaningofthestatute.”).

ThismatterisbeforetheCourtonPetroske’smotioninliminetoexcludethe audioportionofthevideos.
Whenthevideosareplayedwiththeaudio,theviewercan
hearPetroske’scommentsaboutwhatheisrecording. Typicalcommentsinclude“oh,
baby,hereitcomes,”“nicepussy,”’and“can’tseeityet.” Attimes,theviewercanalso
hearthesoundofPetroskemasturbating. Petroskemovestoexcludetheaudiounder
Fed.R.Evid.403onthegroundsthat“itsprobativevalueissubstantiallyoutweighed
byadangerof...unfairprejudicelor|confusingtheissues....”
Petroskeischargedunder18U.S.C.§2251(a),which,inrelevantpart,imposes

criminalpenaltieson“[a]nypersonwho...uses...anyminortoengagein...any

sexuallyexplicitconductforthepurposeofproducinganyvisualdepictionofsuch conduct....
“Sexuallyexplicitconduct,”asrelevantinthiscase,means“lascivious
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exhibitionofthegenitalsorpubicareaofanyperson|.]” 18U.S.C.§2256(2)(A)(v). To
determinewhetheranexhibitionis“lascivious,”theEighthCircuitconsidersthefactors firstarticulatedin
United States v. Dost,636F.Supp.828(S.D.Cal.1986), aff’d sub nom. United States v.
Wiegand,812F.2d1239(9thCir.), and aff’d ,813F.2d1231(9thCir.1987).
Thesefactorsinclude“whetherthevisualdepictionisintendedordesignedtoelicita

sexualresponseintheviewer.” Id.at832. TheEighthCircuithasalsosaid,however,
that“therelevantfactualinquiry...isnotwhetherthepicturesinissueappealed,or
wereintendedtoappeal,to[thedefendant’s|sexualinterestsbutwhether,ontheirface,
theyappeartobeofasexualcharacter.” Kemmerling,285F.3dat646.

Petroskearguesthat,becausetheaudioportionofthevideosgraphicallyreflects
hisownsexualinterestintheimagesthathehasrecorded,itwillleadthejuryto

-2- consideranirrelevantissue(thatis,whetherthevideosappealedtoPetroske’ssexual
interests)whilebeingonlyminimallyprobativeofarelevantissue(thatis,whetherthe
videosappealedtoaviewer’ssexualinterests). 1

Havingreadtheparties’briefsand
watchedthevideos,however,theCourtagreeswiththegovernmentthatPetroske’s motionshouldbedenied.
WhateverthemeritsofPetroske’sargumentasanoriginalmatter,theCourt

cannotmeaningfullydistinguishthiscasefrom United States v. Johnson,639F.3d433(8th Cir.2011). In
Johnson,thedefendant(acoach)madesurreptitiousvideosofteenaged
femaleathletestakingofftheirclothesandweighingthemselves. 1d.at435 36. After
thevideoswerediscovered,thedefendanttoldinvestigatorsthathis“pervertednessgot
thebestoflhim|’andthathewantedtoseethegirlsnakedandthoughttheywere “cute.” 1d.at436.
Asinthiscase,thedefendant’sstatementsconcernedonlyhisown

1 TheEighthCircuithasneverreallyexplained—andthisCourthasdifficulty
understanding—whyevidenceaboutwhetheravisualdepictionwasintendedor
designedtoelicitasexualresponseina viewerisrelevant,butevidenceaboutwhethera
visualdepictionwasintendedordesignedtoelicitasexualresponseinthe defendantis notrelevant.
Thedefendantis,afterall,aviewer—oftenthe onlyviewer—ofavisual depictionproducedbythedefendant.
Indeed,thispointwasrecentlymadebythe EighthCircuititselfinadecisionthatisinsometensionwith
Kemmerling. See United States v.
Ward,686F.3d879,884(8thCir.2012)(“Areasonablejurycouldthereforefind
that{Ward]|composedtheimagesinordertoelicitasexualresponseina
viewer—himself.”(citationandquotationsomitted;alterationinoriginal)). Inany
event,forpurposesofrulingonPetroske’smotion,thisCourtwillassumethatitwould
beimpermissibleforthejurytoconsiderwhetherPetroske’svideosappealedto
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Petroske’sownsexualinterests.

-3- sexualinterests,andtherewasnoindicationthatthedefendanteverintendedtoshow
thevideostoanyoneelse. Nevertheless,theEighthCircuitexplainedthat“statements
madebytheproducerabouttheimagesarerelevantindeterminingwhethertheimages
wereintendedtoelicitasexualresponseintheviewer.” 1d.at441. Itistrue,as Petroskeargues,that
Johnsondidnothaveoccasiontoaddressanargumentunder Rule403.
ButtheEighthCircuittwicenotedthatthejurywasinstructednottodecide
whethertheimagesappealedtothedefendant’ssexualinterests, id.at441,442 thus
implicitlysuggestingthatanydangerofprejudicewasadequatelymitigatedbythe instructions.
Inthiscase,theaudioportionofthevideoshasevenmoreprobativevaluethan

thedefendant’sstatementsin Johnson. Afterall,theaudiois partoftherecording;
anyonewhowatchesthevideoswillheartheaudio. Excludingtheaudiowould
deprivethejuryofthefullcontextoftherecordings. Indeed,iftheaudiowere
excluded,thejurywouldbeaskedtodeterminewhethersomethingthatthedefendant did not
produce(avideowithoutsound)wasorwasnotchildpornography.
Importantly,theEighthCircuithasapprovinglynotedthatcaptionsarea

relevantfactorindeterminingwhetheravisualdepictionislascivious. United States v.
Ward,686F.3d879,882(8thCir.2012); see also United States v. Lohse,797F.3d515,520 (8thCir.2015).
MuchofPetroske’scommentaryisakintocaptions—albeitoral,rather thanwritten.

-4- Finally,asthegovernmentnotes,Petroskeischargednotonlywith producing
childpornography,butwith attemptingtoproducechildpornography. “Theelements
ofattemptare(1)intenttocommitthepredicateoffense,and(2)conductthatisa
substantialsteptowarditscommission.” United States v. Spurlock,495F.3d1011,1014 (8thCir.2007).
Consequently,Petroske’s intent—thatis,whathewasthinkingwhenhe
wasrecordingtheminors—willbeacrucialissueattrial. Itisdifficulttothinkof
evidencethatismoreprobativeofPetroske’sintentthanthestatementshemadewhile
hewasintheprocessofrecordingthevideos.
TheCourtthereforerejectsPetroske’sargumentthattheaudiohaslittle

probativevalueandthatitsprobativevalueissubstantiallyoutweighedbythedanger
ofunfairprejudiceandconfusingtheissues. AstheCourthasexplained,theaudiohas
strongprobativevalue—and,particularlyaftertheCourtgivesalimitinginstructionto
thejury,theriskofunfairprejudiceandconfusionoftheissueswillbemodest.
Petroske’smotiontoexcludetheaudioportionofthevideosisthereforedenied.

ORDER Basedontheforegoing,andonallofthefiles,records,andproceedingsherein,
ITISHEREBYORDEREDTHATdefendant’smotioninlimine[ECFNo.28]isDENIED.

e www.anylaw.com


https://www.anylaw.com/case/usa-v-petroske/d-minnesota/08-03-2017/yzBDMocBu9x5ljLULGVL
https://www.anylaw.com/?utm_source=anylaw&utm_medium=pdf&utm_campaign=pdf

USA v. Petroske
2017 | Cited 0 times | D. Minnesota | August 3, 2017

Dated:August3,2017 s/Patrick].Schiltz Patrick].Schiltz
UnitedStatesDistrictJudge

-5-
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