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The commissioner of correction (commissioner)appeals from the judgment of the habeas
courtgranting the petitioner's habeas corpus petition andremanding the case to the Superior Court
with directionthat the petitioner be permitted to withdraw hispreviously entered plea of guilty. After
receivingcertification from the habeas court, the commissionerappeals claiming that the remedy
ordered by the habeascourt was improper and that the proper remedy shouldbe limited to an order in
the nature of specific performanceof the plea agreement that was breached. We disagreethat the
remedy ordered by the habeas court wasimproper and affirm the judgment.

The following facts are necessary to a resolution ofthis appeal. On May 24, 1989, the petitioner, Leroy
Miller,entered a guilty plea to a single count of manslaughterin the first degree in violation of
General Statutes53a-55(a)(3). At the time that the plea of guiltywas entered, the state's attorney
advised the court thata plea agreement had been reached and the state wouldrecommend a sentence
as follows: "[A] period of timeto be suspended after fifteen years, that fifteen yearsbeing [in] the
nature of a cap with the right of counselto argue for a lesser period of incarceration. A threeyear
probation and the amount of time to be suspendedover the defendant's head will be some four
years." After a full canvass of the plea, including notice by thetrial court that, if it imposed a sentence
in excess ofthe plea agreement, the petitioner would be permittedto withdraw his guilty plea, the
trial court, Ronan, J.,accepted the plea and entered a finding of guilty.

On July 7, 1989, the trial court sentenced thepetitioner to the custody of the commissioner of
[29 Conn. App. 775]

correction for a period of seventeen and one-half years,which was to be suspended after thirteen and
one-half years,and thereafter ordered that the petitioner be placedon probation for a period of four
years. Although theperiod of probation exceeded the period provided forin the plea agreement, the
trial court failed to offer thedefendant an opportunity to withdraw his plea of guilty.Defense counsel
made no objection to the fact that theperiod of probation imposed by the trial court exceededby one
year the period set forth in the plea agreement,nor did the petitioner raise any objection to the
sentenceat that time.

By petition dated July 28, 1989, the petitioner soughta writ of habeas corpus alleging that his plea of
guiltywas accepted without substantial compliance withPractice Book 711," and that the sentence
imposedexceeded that specified in a plea agreement. Thepetitioner claimed as relief that he be
permitted towithdraw his plea of guilty. On March 26, 1991, thepetitioner filed an amended
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complaint. In that complaint,the petitioner claimed in the first count that hepleaded guilty on the
advice of counsel, that he believedthat he would receive a total effective sentence not toexceed fifteen
years, that his attorney had not properly

[29 Conn. App. 776]

investigated the facts or the evidence against himand that his guilty plea and admissions were not
knowing,intelligent and voluntary. In the second count ofhis complaint, the petitioner claimed the
ineffectiveassistance of counsel by reason of counsel's improperinvestigation and his misadvice to
the petitioner. In thethird count, the petitioner claimed that the attorneywhom he had retained was
not present at sentencing,that he requested a continuance which was denied andthat the attorney
from the office of his retained attorneywas not prepared to represent him properly.

The habeas court held a full evidentiary hearing andfound that the petitioner had been sentenced in a
mannerinconsistent with the plea agreement, namely, toa term of probation for a period of four years
when theplea agreement reflected that a three year period ofprobation was to be imposed. On the
basis of the factthat the plea agreement had been breached, the habeascourt granted the petition and
remanded the case tothe trial court with direction that the petitioner beafforded his right to
withdraw his guilty plea. Thehabeas court did not address the second or third countsof the petition.

The commissioner sought and received certificationfrom the habeas court on the issue of whether
theproper remedy is to remand this case for the petitionerto be resentenced in accordance with the
terms of theoriginal plea agreement. This appeal followed.

The state does not contest the correctness of the judgmentof the habeas court finding that the
petitioner wasentitled to the issuance of the writ. It limits its appealto the claim that the remedy
afforded, permitting thepetitioner to withdraw his plea of guilty, was improper.The state posits that
the proper remedy should belimited to specific performance, giving the petitionerthe exact plea
agreement for which he bargained, a

[29 Conn. App. 777]

limit of the probationary period to three years. We donot agree that this is the exclusive remedy
availableto the petitioner.

We have long recognized that plea agreements arean essential and necessary part of the due
administrationof criminal justice. State v. Nelson, 23 Conn. App. 215,218, 579 A.2d 1104, cert. denied,
216 Conn. 826,582 A.2d 205 (1990), cert. denied, 499 U.S. 922, 111S.Ct. 1315, 113 L.Ed.2d 248 (1991); see
also Santobellov. New York, 404 U.S. 257, 260-61, 92 S.Ct.495, 30 L.Ed.2d 427 (1971).> While plea
agreementsare an essential part of the disposition of criminal cases,the right, duty and discretion of
the trial judge tofashion an appropriate sentence in each case cannot beundermined by a plea
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agreement entered into betweenthe parties. See State v. Littlejohn, 199 Conn. 631, 644,508 A.2d 1376
(1986). Thus, while the state may binditself to make a specific recommendation with respectto a
criminal disposition, neither the state nor thedefendant, nor a combination thereof, may compel
thetrial court to accept a suggested disposition arrived atbetween the parties. Id.

It is undisputed that the sentence imposedconcerning the period of probation to be served bythe
petitioner after the suspension of the period ofincarceration exceeded the plea agreement. A periodof
probation imposed in conjunction with a fullysuspended sentence or to commence after the service
ofa period of incarceration is a criminal sentence withserious consequences to the probationer
includingrestrictions on the probationer's life-style, activities,associations and freedom of
movement. State v. Reid,204 Conn. 52, 55-56, 526 A.2d 528 (1987); see also

[29 Conn. App. 778]

United States v. Kamer, 781 F.2d 1380, 1387-88 (9thCir.), cert. denied, 479 U.S. 819, 107 S.Ct. 80,
93L.Ed.2d 35 (1986). Here, the sentencing judge did notimplement the plea agreement when he
ordered aperiod of probation that exceeded the period set forthin the plea agreement.

"When a guilty plea is induced by promises arisingout of a plea bargaining arrangement, fairness
requiresthat such promises be fulfilled by the state. . . . Thesame concept of fairness ordinarily impels
the court,in its discretion, either to accord specific performanceof the agreement or to permit the
opportunity to withdrawthe guilty plea." (Citations omitted; internal quotationmarks omitted.) State
v. Niblack, 220 Conn. 270,283, 596 A.2d 407 (1991); State v. Reid, supra, 58-59;see also State v.
Schaeffer, 5 Conn. App. 378, 389,498 A.2d 134 (1985).> Our Practice Book 698 also providesin
pertinent part that "[i]f the judicial authority rejectsthe plea agreement, he shall inform the parties of
thisfact; advise the defendant personally in open court. . . that the court is not bound by the plea
agreement;afford the defendant the opportunity then to withdrawhis plea, if given; and advise the
defendant that if he

[29 Conn. App. 779]

persists in his guilty plea . . . the disposition of thecase may be less favorable to the defendant than
thatcontemplated by the plea agreement." Where the word"shall" is employed in criminal procedural
rules, itindicates that the requirements that follow are mandatoryrather than directory. State v.
Somerville, 214 Conn. 378,387, 572 A.2d 944 (1990); State v. Cook, 183 Conn. 520,522-23, 441 A.2d 41
(1981). The failure of the trialcourt to follow the mandatory provisions of the rulesof criminal
procedure constitutes plain error. State v.Johnson, 214 Conn. 161, 171 n. 10, 571 A.2d 79 (1990);State v.
Pina, 185 Conn. 473, 482, 440 A.2d 962 (1981).

Thus, under these circumstances, the trial court "hasan affirmative mandatory obligation, prior to
the impositionof sentence, to tell the defendant that it will notaccept the recommendation and to
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afford the defendantan opportunity to withdraw his plea." State v.Schaeffer, supra; see also State v.
Reid, supra, 58. Thefailure of the trial court to afford this protection to thepetitioner deprives him of
the constitutionally guaranteedright to understand fully the consequences of hisplea as a part of
ensuring that the plea is voluntarilymade. State v. Schaeffer, supra, 390.

[29 Conn. App. 780]

As we have said, the trial court failed to follow therecommendation of the parties with regard to the
sentenceto be imposed and further failed to follow themandate of the rules of practice that the
defendant beafforded the opportunity to withdraw his guilty plea.See Practice Book 697.* The trial
court is obligatedto provide the mechanism for the defendant to withdrawhis plea and there is no
affirmative obligationplaced on the defendant to make a motion to withdrawthe plea after the
imposition of a sentence that doesnot comport with the plea agreement. State v.Schaeffer, supra, 391.

The state posits that justice can be accomplished bya remand and order that the petitioner be
afforded thebenefit of his plea agreement, an order in the natureof specific performance. To accept
this suggestionimplies that we, rather than the trial court, would thusdetermine the proper sentence
to be imposed. Thisargument fails to consider that the trial court, by notfollowing the
recommendation agreed upon for theperiod of probation, implicitly rejected the plea agreement,as it
had an absolute right to do. 1d.; Practice Book694.” The imposition of an appropriate sentence is
thefunction of the trial court, and not our function.®

[29 Conn. App. 781]

See State v. Schaeffer, supra, 390. In this case, the trialcourt implicitly rejected the nonbinding plea
agreementby failing to follow its parameters involving the periodof probation. It did so without
following the mandateof Practice Book 698 that where the trial court electsto reject the
recommendation, it must advise thedefendant and apprise the defendant of the sentencethat it would
be inclined to impose. Id. The defendantmust be afforded an opportunity to withdraw his guiltyplea
because otherwise, a full understanding of theconsequences of the plea and the rejection of the
pleaagreement would be absent. Id.

Since the failure to comply with Practice Book 698impacts on a mandatory requirement of criminal
practice,it follows that the only appropriate remedy is toplace the petitioner in the position that he
would havebeen in had the requirements of Practice Book 698been met. The petitioner must
therefore be affordedthe opportunity to withdraw his plea. Id., 391.

The judgment of the habeas court is affirmed.

In this opinion the other judges concurred.
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1. Practice Book 711 provides: "The judicial authority shall notaccept the plea without first addressing the defendant
personally anddetermining that he fully understands: "(1) The nature of the charge to which the plea is offered; "(2) The
mandatory minimum sentence, if any; "(3) The fact that the statute for the particular offense does notpermit the sentence
to be suspended; "(4) The maximum possible sentence on the charge, including, if thereare several charges, the maximum
sentence possible from consecutivesentences and including, when applicable, the fact that a different oradditional
punishment may be authorized by reason of a previousconviction; and "(5) The fact that he has the right to plead not
guilty or to persist inthat plea if it has already been made, and the fact that he has the rightto be tried by a jury or a judge
and that at that trial he has the rightto the assistance of counsel, the right to confront and cross-examinewitnesses

against him, and the right not to be compelled to incriminatehimself."

2. The recommendation by the state for a specific sentence is aplea agreement subject to Practice Book 698, even where
the defendantreserves the right to argue for the imposition of a lesser penalty. Bluev. Robinson, 173 Conn. 360, 363-65 n.
1,377 A.2d 1108 (1977).

3. Our Supreme Court's holding in State v. Reid, 204 Conn. 52,526 A.2d 528 (1987), and our holding in State v. Schaeffer,5
Conn. App. 378, 390, 498 A.2d 134 (1985), are not logicallyinconsistent. In fact, in State v. Reid, supra, 58, the Supreme
Courtcited with approval this court's holding in State v. Schaeffer, supra.These cases are distinguishable in three
respects. On appeal, the partiesin State v. Reid, supra, and State v. Schaeffer, supra, sought differentremedies. In State v.
Reid, supra, 54, the defendant sought to have theSupreme Court vacate the Superior Court's decision and order the case
tobe remanded with directions to impose on the defendant an effectivesentence of time served. In State v. Schaeffer,
supra, 381, as in the casebefore us, the remedy sought by the defendant was withdrawal of his pleaof guilty. It is well
established that we decide cases on the theories onwhich they were tried and decided in the trial court, and briefed
andargued in this court. Pagani v. BT II, Limited Partnership,24 Conn. App. 739, 747, 592 A.2d 397, cert. dismissed, 220
Conn. 902,593 A.2d 968 (1991); Carley v. Lumbermens Mutual Casualty Co.,10 Conn. App. 135, 141, 521 A.2d 1053 (1987);
State v. Martin,2 Conn. App. 605, 612B, 482 A.2d 70 (1984),cert. denied, 195 Conn. 802, 488 A.2d 457, cert. denied,472 U.S.
1009, 105 S.Ct. 2706, 86 L.Ed.2d 721 (1985). The cases arealso distinguishable in their treatment of the role of the Appellate
Courtin deciding the appeal. In State v. Reid, supra, the defendant failed toargue that the Supreme Court's imposition of
the remedy that he actuallysought would usurp the function of the trial court's discretion. In fact,the defendant
encouraged the Supreme Court to impose the plea agreement.In the case before us, the defendant has argued that this
court'simposition of a remedy in the nature of specific performance would usurpthe function of the trial court and
subvert its discretion. See footnote6, infra; see also State v. Schaeffer, supra, 390 ("imposition of anappropriate sentence is
the function of the court regardless of thebargain of the parties”). The cases are further distinguishable in theirdiscussion
of the relevant rules of practice. The parties in State v.Reid, supra, did not brief the relevant rules of practice. In State
v.Schaeffer, supra, 381, as in the case before us, the defendant discussedthe relevant rules of practice in arguing that

withdrawal of his plea ofguilty was the appropriate remedy.

4. Practice Book 697 provides: "If the case is continued forsentencing, the judicial authority shall inform the defendant
that adifferent sentence from that embodied in the plea agreement may be imposedon the receipt of new information or
on sentencing by another judicialauthority, but that if such a sentence is imposed, the defendant will beallowed to

withdraw his plea in accordance with Sec. 719."
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5. Practice Book 694 provides in pertinent part: "If a pleaagreement has been reached by the parties, which contemplates
the entryof a plea of guilty . .. the judicial authority shall require thedisclosure of the agreement in open court. . ..
Thereupon the judicialauthority may accept or reject the agreement, or he may defer hisdecision on acceptance or

rejection until there has been an opportunityto consider the presentence report, or he may defer it for otherreasons."”
6. Even if we were convinced that the recommended sentence wasappropriate and just, we would still be unable to direct

the trial courtto impose that sentence. Such action on our part would represent the mostflagrant substitution of our

judgment for that of the trial
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