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By the Court, Bonnifield, J.:

The town government of the town of Reno, in Washoe county, was organized under an act of the 
legislature entitled "An act providing for the government of the towns and cities of this state," 
approved February 26, 1881, and the acts amendatory thereof.

The machinery of the governments of towns and cities organized under the above named acts is 
placed in the hands of the boards of county commissioners and other county officers of their 
respective counties. The relator is the district attorney and the respondent is the county auditor of 
Washoe county. From the record it appears that the relator drew up and presented to the board of 
county commissioners of Washoe county an ordinance "to regulate licenses in the town of Reno," 
which the board adopted, and he presented his claim against said town to said board in the sum of 
fifty dollars, the agreed price between him and said board for said services; that the claim was 
allowed by the board and certified by the clerk of the board to respondent as county auditor; that the 
auditor returned said claim to the board with his written objections to its validity attached thereto; 
that the relator demanded of the auditor that he issue and deliver to him a warrant upon the county 
treasurer, payable out of the general fund of the town of Reno, and the auditor refused to do so; that 
the relator by regular proceedings applied to the District Court of the Second Judicial District, in and 
for Washoe county, for a writ of mandate to compel the respondent to issue such warrant, and that 
upon the hearing of the application the court dismissed the proceedings. This appeal is from the 
order of dismissal.

Mandamus will not lie to compel the auditor to issue a warrant on the county treasurer to pay an 
illegal claim. The question then in this case is: Is the said claim of relator a legal claim against the 
town of Reno?

The above named acts concerning the governments of the towns and cities provide: "In addition to 
the powers and jurisdiction conferred by other laws, the boards of county commissioners of the 
counties of this state shall have the following: * * *

"Fourteenth: To pass or adopt all ordinances, rules and
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regulations, and do and perform all other acts and things necessary for the execution of the powers 
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and jurisdiction by this act conferred.

"Fifteenth: To audit and allow all claims properly payable out of the funds of said towns and cities."

It will be observed that all the powers and jurisdiction exercised and all duties performed under the 
above provisions of the act are exercised and performed by the boards of county commissioners as 
such boards, and not as boards of trustees or aldermen of the towns and cities. The act concerning 
district attorneys (Sec. 2116, Gen. Stats.) requires the district attorney to attend the sittings of the 
board of county commissioners when he is not engaged in the criminal business of the district court, 
and "at all times to give his advice, when required, to said commissioners upon matters relating to 
their duties. Among the numerous powers conferred on the boards of county commissioners by the 
town government act are the following:

"Ninth: To fix and collect a license tax, and regulate all places of business and amusement so 
licensed." To exercise these powers and perform these duties, it is necessary for the boards first to 
formulate and adopt appropriate ordinances therefore. In doing this they are entitled to the 
assistance of their legal adviser, and if he, instead of telling them how to draw them, or of dictating 
them to the clerk, saw fit to draw them himself, it was still in the nature of advice in a matter it was 
their duty to perform; advice "relating to their duties" in legislating for the town of Reno. It was a 
duty required or authorized by the board to be performed by him under and by virtue of said town 
government act, and this act provides: "No officer performing any duty under this act shall demand 
or receive any compensation therefor." That act also provides that the district attorney and other 
county officers named, not especially exempted therefrom, shall perform the duties required or 
authorized to be performed by him or them under and by virtue of the provisions of the act.

We find no provision specially or otherwise exempting the district attorney from advising the board 
of county commissioners relating to any of their duties in matters pertaining
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to the government of towns and cities; but, upon the contrary, we are of opinion that his duties in 
this respect are the same as to his giving advice to the board concerning any other of its official 
duties.

Counsel for appellant in his brief says: "The boards of county commissioners have the power to pass 
or adopt ordinances fixing and regulating licenses, but as boards of county commissioners are 
generally composed of men not familiar with drafting ordinances, or the language in which they 
should be couched in order that they may be in conformity with law and without ambiguity, it is 
necessary as a general rule that they employ some one more familiar with work of this nature."

We fully concur with counsel that these boards are not usually familiar with drafting ordinances or 
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the language in which they should be couched to avoid ambiguity. For this reason the legislature has 
made it the duty of the district attorney to give them such advice and aid in these matters as may be 
necessary, and whether such advice and assistance be oral or in the form of an ordinance he is not 
entitled to extra compensation therefor.

It follows, therefore, that the relator's claim is not "properly payable" out of the funds of the town of 
Reno, and is illegal. He is paid for all such services by his salary as district attorney.

"It is a well-settled rule that a person accepting a public office, with a fixed salary, is bound to 
perform the duties of the office for the salary. He cannot legally claim additional compensation for 
the discharge of his duties, even though the salary may be inadequate remuneration for the service. 
Nor does it alter the case that by subsequent statutes or ordinances his duties within the scope of the 
charter power pertaining to his office, are increased and not his salary. Whenever he considers the 
compensation inadequate, he is at liberty to resign. The rule is of importance to the public. To allow 
changes and additions in the duties, properly belonging, or which may properly be attached to an 
office to lay the foundation for extra compensation would introduce intolerable mischief. The rule, 
too, should be rigidly enforced. The statutes of the legislature and the ordinances of our
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municipal corporations seldom prescribe with much detail and particularity the duties annexed to 
public offices; and it requires but little ingenuity to run nice distinctions between what duties may 
and what may not, be considered strictly official; and if these distinctions are much favored by courts 
of justice it may lead to great abuse. Not only has an officer under such circumstances no legal claim 
for extra compensation, but a promise to pay him an extra fee or sum beyond that fixed by law is not 
binding, though he renders services and exercises a degree of diligence greater than could legally 
have been required of him." (1 Dillon's Municipal Corporations, secs. 233, 234, and cases cited.)

The relator's claim being illegal the auditor had not only the legal authority, but it was his duty to 
refuse to draw his said warrant on the county treasurer therefor. The question discussed in the first 
briefs of the respective counsel as to whether or not the auditor has the legal power to reject claims 
presented against the town of Reno, we do not pass upon, as that question is not in this case.

The order appealed from is affirmed.
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