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The opinion of the court was delivered by

Plaintiffs brought four actions, which were later consolidated,for partition of oil and gas leases in
which plaintiffs ownedshares of the working interests. Plaintiffs did not requestpartition of the
overriding royalty interests or the landowners'royalty interests. Appellant Regan filed a cross-claim
andcounterclaim against the other parties, praying that theoverriding royalty interests be included in
the partition. Thetrial court
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denied the motion and partitioned the leasehold estates excludingthe overriding royalty interests.
Regan now appeals.

The plaintiffs in each case are owners of shares of the workinginterest in each lease. The parties and
their respective interestownership in the leases are not identical in each case. The nameddefendants
in each case include all the other owners of theworking interests in the subject leases, all the owners
ofoverriding royalty interests carved out of the working interestsin the leases, all the owners of the
landowners' royaltyinterests in the leases, and all persons or entities who hadliens filed of record
against any interest in the leasehold.

Although all owners of interests in the leaseholds were joinedas parties, the plaintiffs did not request
partition of royaltyand overriding royalty interests, but requested, if theleaseholds are partitioned
and sold, that they be sold subject tothe royalty and overriding royalty interests.

Regan, an owner of a one-eighth working interest in each of thesubject leases, was named as a
defendant in each of the fourcases. Initially, Regan filed an answer admitting his ownershipof a share
of the working interest but praying that partition bedenied and alleging that laches, waiver and
estoppel barred theplaintiffs from the relief of partition. At the pretrialconference Regan asked the
court for leave to amend his pleadingsto assert a counterclaim and cross-claim, praying, if partitionis
granted, that the overriding royalty interests be included inthe partition. The court directed Regan to
file a formal motionfor leave to amend, and he filed such with an attached proposedamended answer,
counterclaim and cross-claim.

On August 16, 1983, the trial court issued its Memorandum ofDecision and denied Regan's motion to
amend. On February 13,1984, the trial court issued its decision and ordered partitionof the oil and
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gas leases in each of the four cases. In thejournal entry, the court stated that "the overriding
royaltyinterests in said leases shall not be included in the partition,"and that "any sale of the
leasehold estate shall be subject tosuch overriding royalties."

Regan filed a notice of appeal to the Court of Appeals. TheSupreme Court, sua sponte, transferred
the consolidated casesfrom the Court of Appeals to the Supreme Court.

The single issue raised is whether the trial court erred inruling as a matter of law that the overriding
royalty interests
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carved out of the working interests in an oil and gas leaseholdcould not be included in the judgment
for partition of theleasehold estate.

Regan argues that the Kansas partition statute, K.S.A. 60-1003,allows the partition of all oil and gas
interests, includingoverriding royalty interests. The plaintiffs contend that 60-1003is procedural and
not substantive; that the right to compulsorypartition is based upon cotenancy or joint ownership in
propertycoupled with unity of possession and the right to occupy thewhole with the cotenants; that
the appellant is not a joint ownernor does he have the right of possession of the overridingroyalty
interest; and that he therefore should not have a rightto partition.

K.S.A. 60-1003 provides in part: "60-1003. Partition. (a) Petition. (1) When the object of the action is to
effect a partition of personal or real property or an estate or interest created by an oil, gas or mineral
lease or an oil or gas royalty, the petition must describe the property and the respective interests of
the owners thereof, if known." (Emphasis supplied.)

The italicized words were added to the statute in 1953. SeeStrait v. Fuller, 184 Kan. 120, 334 P.2d 385
(1959). InStrait we stated that the legislature desired to make the rulespertaining to oil and gas
interests as nearly similar to thosepertaining to real property as possible. Oil and gas interestsgrow
out of and are intimately connected with land and arecertainly of the nature of that type of property
sometimes knownas chattels real. Thus the legislature had reasonable motives indeciding that they
should be given the same treatment as realproperty.

While the statute specifies what should be stated in a petitionfor partition of real estate, the statute is
only procedural incharacter. Holland v. Shaffer, 162 Kan. 474, 178 P.2d 235(1947).

The statute gives no actual cause of action, but merelyprovides certain rules as to the maintenance of
a cause of actionthat previously existed in equity. See also Hall v. Hamilton,233 Kan. 880, 667 P.2d
350 (1983).
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Since 60-1003 is procedural and not substantive, we mustconsider whether Regan can request
partition as a matter ofright. In Miller v. Miller, 222 Kan. 317, 320, 564 P.2d 524(1977), this court
discussed at length the right of partition:

"Partition provides a method whereby two or more persons who own property
[237 Kan. 61]

together may put an end to the multiple ownership, so that each may own a separate portion of the
property or, if a division in kind is not feasible, the property may be sold and each owner given an
appropriate share of the proceeds. It is said to be a right much favored in the law because it secures
peace, promotes industry and enterprise, and avoids compelling unwilling persons to use their
property in common. 59 Am.Jur.2d, Partition, sec. 3, p. 773. The right of partition is said to be an
incident of common ownership. 68 C.J.S., Partition, sec. 21, p. 33.

"Justice Wedell, quoting from Fry v. Dewees, 151 Kan. 488, 99 P.2d 844, in Holland v. Shaffer, 162
Kan. 474, 178 P.2d 235, said: " " "As a general rule, a tenant in common of a fee-simple estate in real
estate is entitled to partition as a matter of right. Such right, however, is subject to the full power of
the court to make a just and equitable partition between the parties and to secure their respective
interests."' (p. 479.)"

The right to partition exists. Such right, however, is subjectto the full power of the court and, where
equity requires, thecourt may refuse to partition.

We now must consider whether the trial court correctly refusedto allow Regan, the holder of an
interest in the workinginterests of the oil and gas leases, to request partition of theoverriding
royalties to the leased property.

Under the four oil and gas leases, three separate types ofownerships arose: (1) The lessor's royalty
interests. The lessor's royalty interest is that part of oil and gas payable to the lessor by the lessee out
of the oil and gas actually produced and saved. It is the compensation to the lessor provided in the
lease for the lessee's privilege of drilling and producing oil and gas. Cosgrove v. Young, 230 Kan. 705,
642 P.2d 75 (1982). (2) The lessee's working interest. The lessee's share of the oil and gas lease is
termed the "working interest." It is the lessee's interest in oil and gas produced after deduction of the
royalty paid to the landowner. The working interest owner bears the expense of exploration, drilling,
and producing oil or gas. (3) Overriding royalties. An overriding royalty is a royalty interest carved
out of the working interest created by an oil and gas lease. It is an interest in oil and gas produced at
the surface free from the expense of production and its outstanding characteristic is that its duration
is limited by the duration of the lease under which it is created. Cline v. Angle, 216 Kan. 328, 532 P.2d
1093 (1975).
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We have long recognized that the right of partition is anincident of common ownership. It is based
on the equitabledoctrine that it is better to have control of property in oneperson than in several who
may entertain divergent views withrespect to its proper control and management. The right
topartition is much favored in law because it secures peace,promotes industry
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and enterprise and avoids compelling unwilling persons to usetheir property in common. The
general rule, therefore, is thatall property capable of being held in cotenancy is subject topartition by
judicial proceedings, the partition being either inkind or by appraisal and sale.

Both parties cite cases from other jurisdictions which haveconsidered the question of partitioning
overriding royaltyinterests in an action by a royalty owner or the holder of aworking interest. We
believe that the Kansas law is clear and adiscussion of those cases will not be included.

Under K.S.A. 60-1003 it is clear that personal or real propertyand interests created by an oil, gas or
mineral lease or an oilor gas royalty may be partitioned. It is not the kind of interestwhich
determines whether property can or cannot be partitioned,but whether there is a cotenancy and a
right to possession of theproperty or interest. Ordinarily a cotenant is entitled topartition, as a
matter of right, and the right of partition is anincident of common ownership. All property capable
of being heldin cotenancy is subject to partition by judicial proceedings. Forpartition, however, there
must be unity of possession and eachtenant must have a right to occupy the whole with his
cotenants.It is not essential to the right of partition that the cotenantsshall have estates that are
equal. All that is necessary is thatthey shall be cotenants of what is proposed to be partitioned.Witt v.
Sheffer, 6 Kan. App. 2d 868, 636 P.2d 195 (1981), rev.denied 231 Kan. 802 (1982).

The Witt decision makes it clear that it is the cotenancy anda right to possession of the property or
the interest which givethe right to partition, whether it is real or personal propertyor an estate or
interest created by an oil, gas or mineral leaseor an oil or gas royalty. Cotenancy refers to the
ownership ofproperty by two or more persons in such a manner that they havean undivided
possession or right to possession. The right of eachcotenant to possession is the primary essential
element of allcotenancies.

By definition, an overriding royalty interest has neitherpossessory rights in the leasehold nor does it
share a tenancy incommon with the lessor's royalty interest or the lessee's workinginterest. The
nature of an overriding royalty is such that onlywhen oil and gas are reduced to possession does the
interest
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attach. Prior to this event, an owner of an overriding royaltyinterest has no assertible right in the
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leasehold. Thus, anoverriding royalty may be lost entirely by expiration of theprimary lease since,
absent fraud or breach of fiduciaryrelationship, the interest does not continue and attach to
asubsequent lease secured in good faith by the lessee. Neitherdoes an overriding royalty survive
cancellation, surrender,abandonment resulting from diminution of production beyondeconomic
feasibility, nor total failure to secure production inpaying quantities. The coming into being of an
overriding royaltyowner's rights is dependent upon the happening of a future eventor condition.
Regan, as the owner of a working interest, couldnot compel partition of the overriding royalties.

There are some equitable reasons for allowing partition of anoverriding royalty. Where the owner of
the working interestsattempts to defeat partition by carving nonpossessory overridingroyalty
interests out of the working interests, or creates anoverriding royalty interest to stop development,
drilling, oroperation of a lease, partition may be an equitable necessity.Such is not the case here.

K.S.A. 60-1003 establishes the procedure to be followed in apartition proceeding; it does not purport
to establishsubstantive rights to partition. It is the cotenancy in theproperty and the unity of
possession of each tenant who occupiesthe whole with his cotenant that create the right to
partition.Because of this, a person will not be allowed to maintainpartition proceedings for an estate
or interest created by anoil, gas or mineral lease or an oil or gas royalty unless he hasan estate in
possession.

The nature of an overriding royalty is such that only when oiland gas are reduced to possession does
the interest attach. Theoverriding royalty interest does not create a cotenancy in theleasehold or a
possessory interest. It is therefore not normallysubject to partition by the owner of a royalty interest
or aworking interest.

The trial court, under the facts of this case, correctlydetermined that Regan, as the owner of a
working interest, wasnot a joint owner or cotenant with individuals entitled to anoverriding royalty.
Regan therefore was not entitled to partitionthe overriding royalty interest.

The judgment is affirmed.
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