INTERNATIONAL STEEL CO. v. CHARTER BUILDERS
585 F. Supp. 816 (1984) | Cited 0 times | S.D. Indiana | March 9, 1984

MEMORANDUM ORDER

This matter is before the Court on defendant's motion todismiss or, in the alternative, to transfer the
case to theNorthern District of Texas. Jurisdiction is alleged under28 U.S.C. § 1332, and there is
diversity between these parties.

The plaintiff, International Steel Company (hereinafter"ISCQ"), is incorporated under the laws of
Indiana and has itsprincipal office at Evansville, Indiana. The defendant,Charter Builders, Inc.
(hereinafter "Charter"), isincorporated under the laws of Texas and has its principaloffice and
resident agent at Dallas, Texas. It is averred bythe defendant, and never has been disputed by the
plaintiff,that Charter does not currently and has never maintained anyoffice, agent, employee,
telephone facility, inventory, bankaccount, real property or personal property in Indiana. Thiswas
conceded in the complaint and confirmed by the affidavitof J. Floyd Reedy, senior vice president for
Charter.

Before turning to the procedural question raised by themotion now pending before the Court, an
examination of thecircumstances and facts leading to this dispute is important.

ISCO has alleged that an oral agreement was reached withCharter on June 2, 1982, with regard to the
production of shopdrawings for the construction of the Louisiana Bank and TrustTower, Shreveport,
Louisiana. ISCO claims it performed therequirements of that oral agreement until August 3, 1982,
whenit received a mail-gram from Charter cancelling "all work byyour firm on reference project,”
meaning the Louisiana Bankand Trust Tower project. The reason given in the communicationwas
that ISCO had failed to meet its committed price on theproject. ISCO seeks damages in the amount
of Fifty-fourThousand, Two Hundred and Twenty-Six Dollars and Seventy-FiveCents ($54,226.75),
plus attorney's fees, interest, and costs.

Apparently, discussions and negotiations preceded the June2, 1982, oral agreement. Charter insists
some of thosediscussions were conducted at its office in Dallas in April,1982. There were no
discussions conducted in Indiana accordingto the record now before the Court. Telephonic and
writtencommunications apparently were exchanged both before and afterthe oral agreement was
consummated. These discussions andnegotiations prior to the oral agreement focused onengineering
and construction techniques, along with talks onprice quotations on the project.

During the two-month period between June and August, ISCOclaims it undertook substantial work
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and services towardfulfilling the oral agreement. Letters were received by ISCOon June 2, and June 7
authorizing the preparation of the shopdrawings. The work originally was to be performed by one
ofISCQO's sub-contractors, identified in the affidavits asSchreiber & McGee. However, ISCO learned
on June 21 thatSchreiber & McGee could not meet the schedule required byCharter, so another
sub-contractor was selected to do workrelated to the oral agreement, United Detailers,
Inc.(hereinafter "United Detailers") located at Evansville,Indiana. Thereafter and until August 4,
ISCO worked withUnited Detailers, supervising the drawings in preparation.Work was suspended
after receipt of the August 3 mailgram fromCharter.

On August 26, 1982, officials at United Detailers receivedcommunication from Charter informing
them that the project hadbeen referred to a firm identified as CoMet Steel Company.Subsequent to
that communication, United Detailers receivedanother call from Steeltailers of Texas. The person
callingfrom that firm informed United Detailers that Steeltailerswould be doing the detailing work
for the bank tower atShreveport and sent United Detailersa purchase order for work not unlike that
performed in thesub-contract agreement with ISCO.

The affidavit of Jack Bradford, president of UnitedDetailers, states that the firm did drawings on four
(4)floors of the bank tower project, two (2) while undersub-contract to ISCO and two (2) while under
the agreementwith Steeltailers. However, United Detailers already hadsubmitted an invoice for
Thirty-Six Thousand, Five HundredSeventy-Six Dollars ($36,576.00) which was paid by ISCO.

This lawsuit was filed August 10, 1983. The motion todismiss or, in the alternative, to transfer the
cause to theNorthern District of Texas was filed September 29, 1983. Amotion for an extension of
time within which to respond toplaintiff's request for production, request for admissions,and
interrogatories were filed January 31, 1983. An extensionof time was requested until such time as this
Court ruled onthe pending dismissal and transfer motion. The Court grantedthe motion extending
time and promised a prompt disposition ofthe other pending motions.

I

To determine what constitutes sufficient contact with astate to allow a court to exercise in personam
jurisdiction, acourt must examine the facts and circumstances on a case bycase basis. 2 Moore's
Federal Practice, Y 4.25(5) (2d. ed.1978); See, Controlled Metals, Inc. v. Non-FerrousInternational
Corp., 410 F. Supp. 339 (E.D.Pa. 1976); ChemicalBank v. World Hockey Association, 403 F. Supp. 1374
(S.D.N Y1975); Columbia Metal Culvert Co., Inc. v. Kaiser IndustriesCorp., 526 F.2d 724 (3rd Cir.
1975); Conwed Corp. v. NorteneS.A., 404 F. Supp. 497 (D.C.Minn. 1975); Houghton Mifflin Co.
v.National Computer Systems, Inc., 378 F. Supp. 592 (S.D.N Y1974).

When in personam jurisdiction is challenged by a motion todismiss, the burden is on the plaintiff to
show the court abasis for the assertion of the state's long-arm statute. KVOS,Inc. v. Associated Press,
299 U.S. 269, 278, 57 S.Ct. 197, 200,81 L.Ed. 183 (1936); 2 Moore's Federal Practice Y 4.41-1(3), at4-471
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(2d. ed. 1978). In examining the facts and circumstancesof the case the Court notes that when a
motion to dismiss issupported by affidavit, the nonmoving party may not rest uponallegations in his
pleadings but must set forth specific factsshowing that the Court has jurisdiction. Oddi
v.Mariner-Denver, Inc., 461 F. Supp. 306 (S.D.Ind. 1978); seealso, Amba Marketing Systems, Inc. v.
Jobar International,Inc., 551 F.2d 784 (9th Cir. 1977); Weller v. Cromwell Oil Co.,Inc., 504 F.2d 927,
929-30 (6th Cir. 1974). The nonmovingparty's burden is met by a prima facie showing thatjurisdiction
is conferred by the state long-arm statute. UnitedStates v. Montreal Trust Co., 358 F.2d 239 (2d Cir.
1966). Forthe purpose of the Court making a decision on the motion todismiss and the nonmoving
party's prima facie showing ofjurisdiction, any affidavits or other specific evidence of thenon-moving
party must be assumed to be true. O'Harelnternational Bank v. Hampton, 437 F.2d 1173 (7th Cir.
1971).

I1

A federal court has jurisdiction over a diversity case onlyif a court of the state in which the federal
court is sittingwould have jurisdiction. Rules 4(e) and 4(d)(7), Federal Rulesof Civil Procedure; see, 2
Moore's Federal Practice, Y94.41-1(1) and 4.32(2) (2d ed. 1978); Lakeside Bridge & Steel v.Mountain
State Construction, 597 F.2d 596 (7th Cir. 1979).Therefore, the Court must make inquiry whether this
lawsuitwould be within the jurisdiction of an Indiana court.

First, however, one point raised by the defendant in itsmotion must be considered. Defendant alleges
the plaintifffailed to set out in its complaint any factual ground orallegation supporting the exercise
of this Court'sjurisdiction over the defendant and asks dismissal for thisreason. An examination of
the complaint in this case revealsthe requirements of noticepleading were met as required by Rule 8,
Federal Rules ofCivil Procedure. Rule 8(a)(1) states that a pleading shallcontain "a short and plain
statement of the grounds upon whichthe Court's jurisdiction depends." The Court agrees
withplaintiff's argument that pleadings are judged by theirsubstance rather than form. It is plain to
this Court thatdefendant was on notice of the complaint. To belabor thispreliminary and rather
minor point would be to detract fromthe more crucial issues explored below.

The Court presumes the assertion of personal jurisdictionderives from the Indiana long-arm statute,
Trial Rule 4.4.And, the presumption further extends that jurisdiction isasserted here because the
defendant, Charter Builders, was"doing business" in Indiana, a ground for personaljurisdiction:

Any person or organization that is a nonresident of this state, a resident of this state who has left the
state, or a person whose residence is unknown, submits to the jurisdiction of the courts of this state
as to any action arising from the following acts committed by him or his agent:

(1) doing any business in this state; . . .

Trial Rule 4.4(A)(1).
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The test for personal jurisdiction, first enunciated inInternational Shoe Company v. Washington, 326
U.S. 310, 66S.Ct. 154, 90 L.Ed. 95 (1945), has enjoyed a rich andcontroversial history. In International
Shoe the Supreme Courtrequired "'minimum contacts" to exist with the forum statebefore personal
jurisdiction could be asserted. The contactsmust be of such quality that the suit does not offend what
thecourt has called "traditional notions of fair play andsubstantial justice." World-Wide Volkswagen
Corp. v. Woodson,444 U.S. 286, 100 S.Ct. 559, 62 L.Ed.2d 490 (1980). The Courthas placed great weight
on whether the defendant "purposefullyavails itself of the privilege of conducting activities withinthe
forum State, thus invoking the benefits and protections ofits laws." International Shoe, 326 U.S. at
319, 66 S.Ct. at159; see also, Hanson v. Denckla, 357 U.S. 235, 253, 78 S.Ct.1228, 1240, 2 L.Ed.2d 1283
(1958). Mere unilateral activity ofone who claims some relationship with a non-resident defendantwill
not subject the non-resident to the jurisdiction of adistant forum. Id. Whether "minimum contacts"
exist in aparticular factual setting must be determined on a case-by-casebasis, and there are no hard
and fast rules regarding theexistence of a "minimum contact." Kulko v. California SuperiorCourt, 436
U.S. 84,98 S.Ct. 1690, 56 L.Ed.2d 132 (1978).

As noted, supra, jurisdiction in this Court in a diversitycase is dependent on an interpretation of
Indiana case law. Wenow examine the Indiana approach to "minimum contacts" and itslongarm
statute.'

Indiana clearly has embraced the holdings and direction ofInternational Shoe and its progeny. See,
e.g., Suyemasa v.Myers, 420 N.E.2d 1334 (Ind. App. 1981). Further, Indianarecognizes as settled law
that the due process clause of thefourteenth amendment limits the power of a state court torender a
valid personal judgment against a non-residentdefendant, the holding of World-Wide Volkswagen.
Id. See also,NuWay Systems of Indianapolis, Inc. v. Belmont Marketing, Inc.,635 F.2d 617 (7th Cir.
1980). The Court of Appeals has heldthat Indiana courts need not perform a two-point analysis
ofwhether Trial Rule 4.4 allows the exercise of jurisdiction andwhether that allowance is consistent
with due process. Instead,it has held that Indiana courts need only engage in a singlesearch for the
outer limits of what due process permits.Griese-Traylor Corp. v. Lemmons, 424 N.E.2d 173 (Ind.
App.1981), citing Oddi v. Mariner-Denver, Inc., 461 F. Supp. 306,308 (N.D.Ind. 1978).

To determine whether "minimum contacts" exist, the Court'sinquiry focuses on the quantity, quality,
and nature of thedefendant's activities, together with the relationshipof those activities and the
forum state. Rush v. Savchuk,444 U.S. 320, 100 S.Ct. 571, 62 L.Ed.2d 516 (1980); Kulko, supra,requires
focus on the defendant's activities within the forumstate, not on those of the plaintiff. The Court of
Appeals ofIndiana, Second District, has outlined the following factorsfor the Court's consideration:

The factors to be considered in determining whether fair play and substantial justice standards have
been met may be summarized as follows: (1) The nature and quality of the contacts with the forum
state; (2) the quantity of contacts with the state; (3) the relationship between those contacts and the
cause of action; (4) the interest of the forum state in providing a forum for its residents; and (5) the
convenience of the parties. See Aftanase v. Economy Baler Co. (8th Cir. 1965) 343 F.2d 187, 197. The
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first three are the primary factors in determining whether International Shoe standards are met. 1d.

Tietloff v. Lift-A-Loft Corp., 441 N.E.2d 986, 989 (Ind. App.1982). That court further stated, "A
mechanical or quantitativeevaluation of a defendant's activities in a state cannotresolve the question
or reasonableness of the exercise ofpersonal jurisdiction." Id. Similar factors were repeated inthe
recent case of Woodmar Coin Center, Inc. v. Owen,447 N.E.2d 618, 621 (Ind. App. 1983).

Without belaboring the factual summaries of each relevantcase, the Court would note that in
Suyemasa, Griese-Traylor,and Tietloff there are fact situations involving some kind ofactual presence
in the state. In Tietloff, the defendanttransported a piece of equipment to Indiana; in
Griese-Traylor,part of the negotiations leading to a business purchaseagreement were conducted in
Indiana; in Suyemasa, talksconcerning the sale of stock occurred in Indiana and thedefendant had
actually solicited the sale while in Indiana.While the Court admits these summaries are far too
simplified,they are noted here only to contrast with the recent WoodmarCoin decision, which
apparently is a dramatic step away fromthe other cases and finds personal jurisdiction may
existabsent any actual presence within the state.

The Woodmar Coin Center, located in Lake County, Indiana,placed an advertisement in the Wall
Street Journal for thesale of silver coins. Owen, a resident of Texas, made atelephone inquiry about
the coins and negotiations occurredover the telephone. Based on representations made by
Owens,Woodmar sent the coins to Owen for inspection. He rejected thecoins and Woodmar filed suit
in Lake County. The Indiana Courtof Appeals ruled that personal jurisdiction over Owen
existeddespite the fact he never personally entered the state. Hisonly contact was by initiating the
telephone negotiations.Still, the court ruled that he had "purposely availed himselfof the benefits and
responsibilities of doing business in thisState by soliciting, negotiating and forming a contract
withan Indiana resident." Woodmar Coin Center, 447 N.E.2d at 621.In making an analysis of factors
outlined in Tietloff, thecourt was persuaded three factors were present in Woodmar Cointo justify
the existence of personal jurisdiction: (1) Owen'stwo phone calls to (the plaintiff) which initiated
therelationship, (2) the substantial negotiations conductedbetween the parties, and (3) the contract to
purchase enteredinto by the parties. Id.

II1

An analysis of the Seventh Circuit approach to problems likethat presented in this motion also is
appropriate. The leadingcase is Lakeside Bridge & Steel v. Mountain State Construction,597 F.2d 596
(7th Cir. 1979).

Lakeside Bridge, a Wisconsin corporation, was contracted byMountain State, a West Virginia
corporation, to furnishstructural assemblies for use in constructing a dam andreservoir in Virginia.
Lakeside Bridge agents visited theMountain State office to solicit the business prior to makingthe
contract. In fact, they left a proposal for Mountain Stateto consider. Subsequently,Mountain State
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accepted the proposal and mailed a purchaseorder to Lakeside Bridge. Modifications were made in
writingand by telephone calls. No provisions existed requiring themanufacture of the goods in any
particular state; shipment wasspecifically covered by the contract. The dispute arose whenMountain
State claimed the goods were defective in certainrespects and withheld payment. Lakeside Bridge
filed a lawsuitin Wisconsin state court to recover the unpaid balance. Thesuit was removed to federal
court. The district court denieda motion to dismiss based on lack of personal jurisdiction.The
Seventh Circuit considered the parties' arguments as tojurisdiction and ruled only on that issue.

After reciting the history of case law and personaljurisdiction, the Court examined the factual setting
of thecase. There were no personal contacts in the state of Wisconsin by agents of Mountain State. As
the court noted,"The principal contact relied upon here as a basis forjurisdiction is performance of
contractual obligations by theplaintiff, not the defendant, in the forum state."Id. at 601. The Court
further noted the split of authority inthe Circuits, but also stated that the Seventh Circuit
haddetermined that the plaintiff's activities in meeting thecontract, standing alone, would not confer
jurisdiction over anout-of-state defendant when the contract did not require theplaintiff to perform
obligations in the forum state. Orton v.Woods Oil & Gas Co., 249 F.2d 198 (7th Cir. 1957). The
Courtnext undertook an analysis of Restatement (Second) of Conflictof Laws § 50 (1971) which states:

A state has power to exercise judicial jurisdiction over a foreign corporation which causes effects in
the state by an act done elsewhere with respect to any cause of action arising from these effect unless
the nature of these effects and of the corporation's relationship to the state makes the exercise of
such jurisdiction unreasonable.

Further analyzing the Comment accompanying the section quotedabove, the Court added, "[W]hen
the defendant has othersubstantial contacts with the forum state in addition to thetransaction in
issue, an exercise of jurisdiction is morereasonable than it would be in their absence." Lakeside
Bridge,597 F.2d at 602. There were no such "other substantialcontacts" in the fact setting considered.
Thus the Courtconcluded,

Viewed realistically, the contacts with Wisconsin in this case consist solely of "[t]he unilateral
activity of (one) who claim(s) some relationship with a nonresident defendant,' and this cannot satisfy
the requirement of contact with the forum state. Hanson v. Denckla, supra, 357 U.S. at 253, 78 S.Ct. at
1240. Although Mountain State in a sense caused the activity in Wisconsin by placing the order, the
contract between the parties left Lakeside in absolute control over where it would conduct that
activity, and it made this decision and conducted the activity unilaterally. (footnote omitted).
Mountain State's belief . . . that Lakeside would choose to perform its obligations in Wisconsin does
not constitute an invocation of the benefits and protections of Wisconsin's laws; Mountain State did
not " purposefully avail itself of the privilege of conducting activities within the forum State, thus
invoking the benefits and protections of tis laws.' (cite omitted). Therefore the courts of Wisconsin
no more had jurisdiction over Mountain State than would the courts of England or Taiwan if
Lakeside had chosen to have the goods manufactured in either of those places.
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Id. at 603.

The Seventh Circuit, given that factual setting, provides ananalysis that rejects personal jurisdiction
in a situation notunlike that present in the instant case. The aftermath ofLakeside Bridge has
produced no change in that analysis. Thereare instances in which personal jurisdiction has been
supportedby distinguishing the individual fact situations from LakesideBridge, but the basic
approach and standard has not beenaltered.

In both Wisconsin Electrical Manufacturing Co., Inc. v.Pennant Products, Inc., 619 F.2d 676 (7th Cir.
1980), andNeiman v. Rudolf Wolff & Co., Ltd., 619 F.2d 1189 (7th Cir.1980), the court ruled personal
jurisdiction existed despitethe holding of Lakeside Bridge. In the former, the court viewedas
significant contacts with the forum state by an agent of thedefendant. In the latter, meetings and
preliminary negotiationsoccurred within the forum state — again, enough to distinguishthe facts
from Lakeside Bridge.

The district courts also have used the holding announced inLakeside Bridge as determinative of
motions similar to the onein the instant case. In two recent instances, Lakeside Bridgehas compelled
granting a motion to dismiss. The mailing of apurchase contract to the forum state (and other
formalities ofcontract execution achieved via the mail) and telephone callsto the forum state
regarding the contract to be performed inanother state was not enough to confer personal
jurisdiction onthe federal district court. U.S. Reduction Co. v. Amalgamet,Inc., 545 F. Supp. 401, 403
(N.D.IIl. 1982). Similarly, adistrict court held no personal jurisdiction existed where thetransactions
in question by an Illinois plaintiff and a BritishWest Indies resident defendant took place by telex
andtelephone calls.

Such an exchange of phone calls is not enough to support jurisdiction, especially when the calls were
made pursuant to a contract initially sought in defendant's state. " To label these telephone calls and
letters . . . significant contacts with Illinois would be to destroy the distinction between the
transaction of business in Illinois and the transaction of business with an Illinois corporation. Only
the former constitutes grounds for exercising in personam jurisdiction over a foreign defendant, but
only the latter is involved here.' Wessel Co., Inc. v. Yoffee & Beitman Management, 457 F. Supp. 939,
941 (N.D.IlI. 1978). Indeed, were the mere use of interstate telephone systems sufficient to support
jurisdiction, any state into which a phone call was directed would be capable of asserting personal
jurisdiction over the caller. (citing Lakeside Bridge)

Caicos Petroleum Service Corp. v. Hunsaker, 551 F. Supp. 152(N.D.Ill. 1982).
Lakeside Bridge also has been cited in cases where motions todismiss were denied. Taking Lakeside
Bridge and PennantProducts as holdings divergent on the facts only, and comparingthe factual

situations to the case at bar, Judge Kanneconcluded a motion to dismiss presented a case more
likePennant Products, and thus denied the motion. OgdenEngineering Corp. v. St. Louis Ship, 568 F.
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Supp. 49 (N.D.Ind.1983). The language always focuses on the actual physicalpresence of the
defendant or his agents in the forum state."The defendant, by contract, purposefully availed itself
oflllinois benefits and protections by initiating the contractnegotiations and by sending one of its
employees to Illinois tooversee and inspect the design and production of the orderedcomponents."
Welles Product Corp. v. Plad Equipment Co., Ltd.,563 F. Supp. 446, 450 (N.D.IIl. 1983). Such acts,
along withother facts determined by that court, "demonstrate that therewas more than the
‘unilateral activity' of a plaintiff in theforum state." Id. Another fact setting was summarized,
"Bysending its representative into the state on two occasions forthe express purpose of conducting
extensive negotiations,during which an unbinding agreement was reached, and by sendingnumerous
other communications into the state, (the defendant)has purposefully availed itself of the privilege of
conductingactivities within the state. . .." Hyatt International v.Inversiones Los Jabillos, C.A., 558 F.
Supp. 932 (N.D.I11.1982). See also,NTN Bearing Corp. v. Charles E. Scott, Inc.,557 F. Supp. 1273,
1275-77 (N.D.IlL. 1983). In W & W Farms v.Chartered Systems Corp. of New York, Ltd., 542 F. Supp.
56(N.D.Ind. 1982), the court found that a number of unsolicitedtelephone calls had been made to the
plaintiff in the forumstate, as well as the mailing of letters and brochures, alsounsolicited.That,
together with other factors, satisfied the minimumcontacts requirement and due process of law.

Iv

In a sense, the foregoing is merely prologue. The resolutionof the motion here considered requires
another fact-sensitiveanalysis, an approach performed repeatedly by the federaldistrict courts in this
circuit. It is worth noting that theappellate court has painted no bright lines for the
Court'sconsideration. Even Supreme Court justices realize that we aredealing in a murky area of the
law where conflict among thecircuits is apparent. See Justice White's dissent from denialof
certiorari, Chelsea House Publishers v. Nicholstone BookBindery, Inc., 455 U.S. 994, 102 S.Ct. 1623,
71 L.Ed.2d 856(1982). In fact, Justice White also dissented from the denialof certiorari in Lakeside
Bridge. "[T]he question of personaljurisdiction over a nonresident corporate defendant based
oncontractual dealings with a resident plaintiff has deeplydivided the federal and state courts." Id.,
445 U.S. 907, 909,100 S.Ct. 1087, 1089, 63 L.Ed.2d 325 (1980).

The task here is to reconcile Lakeside Bridge and WoodmarCoin, hardly an enviable task. In
Lakeside Bridge we areinstructed to examine the facts of the case. In summary, in thematter at hand
we have no evidence which party initiated thecontact. Talks apparently began at Dallas in April 1982.
Anoral agreement was reached by June. Work continued in Indianauntil cancellation of the
agreement in August. Telephone callsand letters were forwarded to Indiana from Charter Builders
inTexas. Yet, Charter maintains no office or agent in this state,has never done business here, and, on
the record before thisCourt, never made or initiated any contact within theseborders. Taking the
approach adopted by Judge Kanne in OgdenEngineering, when comparing this fact situation with
bothLakeside Bridge and Pennant Products, this case is more likethe former.

The obstacle presented is the Woodmar Coin decision whichheld that actual presence in the state
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was not necessarilyrequired in order to find personal jurisdiction. The threefactors Indiana courts
have held are important involve thequantity, quality and nature of contacts with this state. Atleast in
Woodmar Coin there is evidence that the defendantcommenced the business relationship between
the parties. Owenmade the telephone calls and the offer to purchase. WoodmarCoin Center was
apparently a passive party. Its interest wasexpressed in a national advertisement; the process leading
to acontract with this particular defendant might have commencedbecause of the advertisement but
it was consummated by theaffirmative act of the defendant.

Despite Indiana's expressed inclination toward an expansiveview of the longarm statute, e.g.,
Griese-Traylor, supra,finding in personam jurisdiction in the instant fact settingwould be too
expansive. The Court cannot find that Charterpurposefully availed itself of the benefits and
protections ofIndiana law; nor that the interests of substantial justice andfair play are met by finding
such jurisdiction; and the Courtfurther believes a finding of in personam jurisdictionstretches the
principles of due process beyond reason.Undoubtedly we deal with an elastic notion when we
considerpersonal jurisdiction. But the cases imply that there is apoint beyond which this jurisdiction
will not stretch.Therefore, the Court cannot find that Charter Builders shouldhave expected nor
should be called to answer a complaint inIndiana. The proper forum, given this fact setting, is Texas.

Consequently, the Court hereby finds there is no personaljurisdiction with respect to Charter and
GRANTS the motion totransfer this cause of action to the Northern District ofTexas.

IT IS SO ORDERED.

1. For an analysis of the development in this area of thelaw in Indiana, see Judge Robert Neal's opinion inGriese-Traylor
Corp. v. Lemmons, 424 N.E.2d 173, 176-180(Ind. App. 1981).
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