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CLERK'SOFFICE.U.SDIsI COURI
AT ROANOC, VA

FI LED SEP 252218 JULI A.DUD -, C RKBY:'IN THE UNITED STATES DISTRICT COURT
FOR THE W ESTERN DISTRICT OF W RGINIA

ROANOKE DIVISION LAMONT A. W OODS, CASE NO. 7:18CV00385
Peti ti oner, V. MEM ORANDUM OPINION
HAROLD W .CLARKE, By: Hon. Glen E. Conrad

Seni or Uni ted States Distri ct Judge Respondent. Peti t ioner Lnmont A. Woods, t hrough counsel , f
iled this peti ti on for a wri t of habeas cor pus, pl z r suant t 0 28 U. S. C. j 2254, c hal l engi ng t he
val i di ty of hi s consnement under a 2015 Vi r gi ni a cour tj udgment convi ct i ng 111 m of s econd-
degr ee mur der. The mat t eris pres ently bef ore t he court on t he respondent's moti on t o di smi
ss and Woods' response t hereto. For t he reasons set fort h bel ow, the court concl udes t hat t he
respondent's moti on t o dismi ss must be g' ranted.

1. BACKGROUND The Court of Appeal s of Vi rgini a found t he fol | owi ng facts from the evidence
present ed at ' Foods'jurytrial.'l

Towar d t he end of April2012, g Woodsl 'relationshi pwithhisgirlfriend, Takea Tur ner (
T11rner), seriouslydeteriorated. EWoodsltestifiedthatheassumedthatTllrnerand
Lnmar War d (t he vi ct i m) wer e r omant i cal | yi nvol ved. Turner and (Woods ) had beenlivingt
oget her i n Henry Countyt mtilafewdays beforethekilling. On April27,2012, Tur ner and
herirtfantson(Baby Woods) s tayedwith herfriend, Manesha War d (1 Maneshaq ), at t he
home of ( Manes haq and her boyf r i e nd, Dacha Fi t zger al d (Fi t zgeral d). The vi cti m, whoi s (
Manes haq' s br ot her, al so s t ayed at g Manes haj' s house t hat ni ght. (Woods j t es tifed t hat on
t hat snme ni ght , t he vi ct i m and Tur ner r epeat edl y cal | ed and t hreat ened (Woods) whi l e he
was G s hangi ng out ' "wi t h se ver al peopl e, i ncl udi ng Kelly Trul1 (Tnz 1 1), who cor r obora t
ed t hi saccount. (Woods)alsotestifedthatFitzgeraldandthevictimcnmeto(Woodsl!'s
house t o t hreat en hi m t he ni ght bef ore t he s hoot i ng occur red - and t hat (Woods j t henr an
away f r om t hem i nt o t he woods.
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| The court of appeal sstated thefactsinthelightmostfavorableto Woodsin addr essi ng hi
sclaimoftrialcom'terrorduringjuryinstructions.

Detail s Surrot mdi ng the Mt | rder

On t he mor ni ng of April 28,2012 (t he day of t he murder ), Tl 1 rner t ext ed g Woods) s ome mes
sages t hat he char act er i zed as t hr eat eni ng. ( Manes ha), Fi tzgeral d, t he vi cti m, Turner, and
Baby W oods then drove t o and arri ved at E Woodsj 't rail er i n g Manes hal' s vehi cl e. (Manes
ha) dr ove, Tt ml er s at i n t he f r ont passenger seat, t he yi cti m sat i n t he | eft rear passenger seat,
Fi tzgerald sat i n the ri ght r ear passenger seat , and Baby Woods was s eat ed on Tumer' s 1 ap. (
Woods j testifi ed t hat he was t hen weadng hi s gun hol st ered because he t hought he woul d be |
eavi ng before Turner anived. Turner exi t ed t he car and began argui ng wi t h E Woodsl . The vi ct i
m t hen began s penki ng f r om t he backs eat, sayi ng t hi ngslike Gt Fuck him'"and $§ & I f he
got a pr obl em, t hen he can do somet hi ng.'' (Woods j test i fied t hat i t was at t his poi nt t hat he
real ized the victi m was act ual l y in the car -

and t hat they began argui ng.

(Woods) t hen pr ovi ded hi s account of what ha ppened next , s t at i ng, G t so as we are argui ng, 1
am walki ng t owards the car. So when I walked t owards t he car, yea, 1 was tell i ng hi m t o get out t
he car. ... If he had a probl em wi th me, t hen 1Twaswillingtofightitoutand getitoverwith.
""(Woodsq saidthathisintentionwasonlytoengageinafstfight. EG SO as1' m getting cl
oser to t he car, that's when he pul I s hi s gt mout."'' (Woods q s aid of t hevictim,& 1 He basi cal
lyjus t fl as hed ( hi s gunl out of t he wi ndow. Hewasstillinthecaratthetime.''(Woodsjt
estifiedthatafterthevictim fl ashed the gt m wit h his ri ght hand, I G SO t hat's when 1 ki nd of
slidbehindthet'reeand1kindofaskedhimtoleave....'" g Woods) furthertestifiedt
hat he herd car doors openi ng and shutt ing, and he heard the vi cti m say s omet hi ng t hreat eni ng
and tel | (Woods) t o come out f r om behi nd t he t r ee. ¢ G so as I come behi nd the tree: at t his ti
me, [ had pul led my gtm out of my holst er, so as I come bel zi nd t he tree, he had hi s gun ki nd of li
ke, i t was up by his si de. He was st andi ng outside of the car, but he was sti ll i n t he doorway, ki
nd' m' ' Cot msel as ked (Woods ), (G SO he was i n bet ween t he door and whe re i t was open?' ' (
Woods ) responded, E t1ti ght. So as | come behi nd the t ' ree, ... he rai ses hi s gt m, and t hat's
when I juststartedshooting, runni ng t owar ds t he woods. "'

When asked whet her he s hotat t he victi m ten times, g Woodsl r es ponded, G i Maybe. I ' m not
sure.[fearedformylife , soljustwasn'tcounting.1wasn'treallyaiming.Ijustdirected
theguninhisdirectionand 1Twon'tgsiclreallytryingtopurposefullykillllim ornot

hinglikethat.Iwasjusttryingtogetoutofthere.'' (Woods!ladmittedthatnooneelse

fred as hot,and did notdis putethateveryshothefiredllitthevictim.(Woodsjtestifed
t hat he was af r ai d of t he vi c t i m G ¢ because of his reputat ion and t he t keats t hat he made over
the phone. ' ' He knew that t he vi ct i m t ook a gt m Fi t h hi m ever ywher e he went . (Woodsq di d
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not di s put e t hat he s hot t hrough t he car' s back wi nds hi el d. Fi t zgeral d t es t i fed t hat he saw
E Woodsj shooti ng the vi cti m through t he rear wi ndow of t he car. Fi tzgeral d al so testi fied t hat
he exited t he car and r an t o t he woods when g Woods j began s hoot i ng t he vi cti m.

2

Soon aft er t he shoot i ng, ( Maneshaq cal 1 ed 9-1- 1, i nf or mi ng t hem t hat her brot her had been
shot and was not breathi ng. The phone call then suddenl y termi nat ed on t he cal ler's end. Al fred
Lemons, an eyewi tness to the subsequent car acci dent, t estified t hat he obs erved a car (1ater
det er mi ned t o be E Manes hal' s vehi cl e) drive by hi m, s kid of ft heroad,and hitatr ee. (
Manes ha), Tumer, Baby W oods, and the vict i m' s body were thrown from the vell icle, kil li ng a11
of the li vi ng passengers. Uncontroverted Physi cal Evi dence

Assistant Cl1i ef Medical Exnmi ner Gayle Suzuki testi fied that the vi cti m's cause of deat h was
mul ti ple gt mshot wounds. The vict i m recei ved ten gunshot wot mds - three of which were lethal .
A1 1t hree let hal gt mshot wounds were cons i s tentwith bei ngshotintheback.Infact,(
Woods q hi ms el f acknowl edged t hat over hal f of t he shots fired were fi red f ' rom bel li nd the
victi m. Dr. Stl zuki tes tised t hat t he superficialinjtlriesthevictimreceivedinthecar
cr ash were sustai ned post-mort em.

Wendy Gi bson - a forensic scient ist wi t h t he Depart ment of Forensic Sci ence and an expertin i
denti t kati on of f irearms and tool marks - t esti fied, G rt | ri ng the course of t his anal ysis, ] was
able to ident i fy that all ten of t hese cart r i dge cas es (f ol md at t he scene) had been firedin onef
irearm."'' Al 1ten cartridge cases were t he same brand and cal i ber. Furt her, each of t he fi ve

bul lets recovered f ' rom the vict im' s body was consistent i n design wi t h the brand and cal i ber of
the ten cart ri dge cases and was sred from one fi rearm. Woods v. Commonweal t h, 782 S. E. 2d 613,
615-16 ( Va. Ct . App. 2016). 2

On May 21, 2012, a gr andjury i n t he Ci r cui t Cout ' t of Henry Count y r et umed i ndi ct ment s
chargi ng Lnmont M t hony W oods wi th fi rst-degree murder, grand 1 arceny of a firearm, use of a fi
reann i n the commi ssi on of a felony, mal ici ousl y shooti ng i nto an occupied vehicle, and
endangeri ng the li fe of a chil d.Woods pl eaded not gui |l ty to t he first four charges and proceeded
toajurytrial.The court grant ed Woods' requestforajuryinstnzctionforthelesserincl
uded offense of second-degree mtl rder and for sel f-defense. The court found that t he evidence di d
not support an i nst nl cti on for the | esser i ncl uded offense of vol untary manslaughter, however.

2 ¢ d In revi ewi ng a habeas petition
, f eder al court s must presume t he cor rect ness of a st at e court ' s f acmal det ermi nati ons unl ess

t he habeas pet i t i oner rebut s t he pr esumpt i on of cor r ecmes s by cl ear and convi nci ng evi
dence.'' Gr eenv. Johnson, 515 F. 3d 290, 299 ( 4t h Ci r. 2008).

e www.anylaw.com


https://www.anylaw.com/case/woods-v-clarke/w-d-virginia/09-25-2019/n45zbG0BGQqH1ylcpQ3W
https://www.anylaw.com/?utm_source=anylaw&utm_medium=pdf&utm_campaign=pdf

Woods v. Clarke
2019 | Cited 0 times | W.D. Virginia | September 25, 2019

Thej ury f ot md Woods guil ty of s econd- degr ee mt 1 rder,useof afirearminthecommissi
on of a fel ony, and mali ciousl y shooti ng into an occupied vehicl e, but acqui tt ed 1 11 m of grand 1
arceny. Thejttryset Woods' pt mi s hment at t wel ve year sin prisonforthemtlrderconvict
i on, t hree years and five years on other convi cti ons, for a total of twent y years. . By order dated
January 14, 2015, t he ci r cui t court hnpos ed t he sent ences f i xed by t he jur y. The ci r cui t court
al s o s ent enced Woods t hat day for t he chi ld endanger ment charge, to whi ch W oods had pl
eaded no contest.

Woods appealed hi s second-degree murder convi cti on, 3 argui ng that t he tri al court erred i n
denyingajuryinstructionforvoluntarymanslaughter.lnapublished opinion,the Court
of Appeal s of Vi rgi nia affi rmed Woods' convi cti on. W oods v. Commonweal th, 782 S. E. 2d 613,
615 (Va. Ct. App. 2016). The Supr eme Cour t of Vi r gi ni a ref used hi s s ubsequent petitionfora
ppeal i n t hat court in a summry order.

Woods t hen fled a peti t ion for a wri t of habeas corpus i n the Supreme Cotl rt of Virgi ni a. The
Courtconstruedthepetitionasraisingthesetwoclaims:(1)trialcotmsel providedineff
ectiveassistancebyfailingtoinvestigateandobtainwitnessesand cell phone evidencet
obolster Woods'trialtestimonythatheshotthevictimoutoffearforhisliferathert
han out of mal i ce, and ( 2) t he Commonweal th wi t hhel d excul pat ory evidence li kel y cont ai ned
on one or more cel | phones li kel y recovered from t he scene of the fatal car crash that occur red aft
er the shooti ng. The Supreme Court of Vi rgi ni a deni ed rel ief on bot h clai ms. Mem. Supp. Mot.
Dism. Ex. 16, ECF No. 7-16.

Woods' federal habeas corpus pet i ti on i tself rai ses t hese overl appi ng clai ms for rel ief, as
paraphrased by t he court:

(A) Woods' guil ty pl eawas not vol untaryandintelligent,becausellistrial

cotmsel provided i ncompetent advi ce and conducted an i nadequat e pret ri al i nvesti gati on to
support Woods' testi mony;

3 Woods di d not appeal hi s ot her convi ct i ons.
(B) Trial cot msel pr ovi ded i nef f ect i ve assi s t ance by failingto prepar e and

i G properly est abli sh W oods' stat e of mi nd at t he ti me of t he shoot i ng as bei ng i n fear of hi s
own life'";(C) Trial cot ms el providedineffectiveassistancebyfailingtlto properly

i mpeach t he Commonweal th's mai n wi tness, Dacha Fi tzgeral d; and ( D) The Commonweal t h wi
t hhel d excul pat ory evi dence by not di scl os i ng t he
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i nformati on about t he vi cti m' s cel | phone text messages i n viol ati on of Brady v. Mar vl and. 373
U. S. 83 (1963) . Pet. 6-7, ECF No. 1. Woods' memorandum i n support of his peti ti on, ECF No. 1-1,
however, discusses onl y the two habeas cl ai ms addressed by the Supreme Court of Virgi nia i n stat
e habeas proceedi ngs. As reli ef, W oods asks t he court to ¢ G overt ut ' n hi s convictions. "' Mem.
Supp. Pet. 23, ECF No. 1-1. The respondent has fi led a mot ion t o di smiss, and W oods has
responded, maki ng the matt er ri pe for disposi ti on.

11. DI SCUSSI ON A. Pxocedtl ral Defaul t & < ( A1 f eder al court may not gr ant a mit of habeas cor
pustoapetitionerinstate custodyunlessthe petiti oner has frst exhausted hi s state remedies
by present ing his cl ai ms to the hi ghest s t at e court . ' ' Baker v. Corcor an, 220 F. 3d 276, 288 (4t h
Cir.2000) (citing 28 U.S. C.j22540941); O' Sul l i van v. Boer ckel , 526 U. S. 838, 842 (1999) ).The
exhaus tionrequi rementinj2254419

requires a federal habeas peti ti oner to provi de t he st at e court swi t ha G G fai r opport tmity' ' to
appl y cont rol li ng | egal pri nci pl es to t he fact s bear ing upon his const i mti onal clai m. It i s not
enough t hat a11 t he facts necessary to support the federal clai m were before t he st ate court s, or t
hat a somewhat simil ar state-l aw clai m was made. In addi tion, t he habeas peti ti oner must have E
G fai rly presented' ' to t he stat e court s t he ¢ ¢ substance' ' of | zi s federal habeas corpus cl ai m.
Ander sonv. Har | ess, 459 U. S. 4, 6 (1982) . 4

4 The court has omi tt ed i nt ernal quot at i on marks, al t erat i ons, and ci t at i ons her e and t
hroughout t hi s memor andum opi ni on, unl ess ot herwi se not ed.

5

Even where the pet i ti oner has complet ed hi s di rect appeals and habeas remedi es i n the stat e
court s, f eder al r evi ew of hi s . 52254 cl ai ms may be pr ocedural [ ybarred. I fas tate courtexpr
ess |y basesits dismi ssal of a clai m on t he peti t ioner' s defaul t of a st ate procedural rul e, and
that procedural nl I e provi des an i ndependent and adequate ground for t he di smissal, t he federal
habeas ver s i on of t hat cl ai m i s al s o pr ocedur al 1 y baaed.Br ear d v. Pruett , 134 F. 3d 615, 619 (
4th Cir.1998).Similarly,ifthepetitionerhasnotpresentedaclaimorpartofaclaimtot
he s t at e court s, but would clearly be barred by an i ndependent and adequate state procedt t ral rul
e from havi ng that cl ai m adj udi cated nowifhereturnedtostatecourt,theclaimispr
ocedur al l y ban' ed f rom f eder al habeas r evi ew. Basset t e v. Thomps on, 915 F. 2d 932,936 (4t h
Cir.1990) (ci ting Teacuev. Lane, 489 U. S. 288 (1989) ) .A f eder al habeas court may r evi ew t he
meri t s of a pr ocedmal l ydefaul ted clai monlyifcg¢the prisoner can demons tr at e cause f or
t he defa ul t and actual pre judi ce as a r esul t of t he al leged vi olat ion of federal law, or demonst
rat e that fai |l ure t o consi der the clai ms wi l 1 resul t i n a fl mdnment al mi scnr r i age of j ustice.'
' Col eman v. Thompson, 501 U. S. 722, 750 ( 1991), hol di ng modi fi ed p

.q ot her gr ot mds hy Mart i nez v. Rvan, 566 U. S. 1(2012) . The r es pondent ar gues t hat Woods' Cl
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aim (A),challengingthevalidityofhisguiltypleatothechargeof endangeringachild,
and Claim (C),allegingcotmsel 'sfailtlretoproperlyimpeachawitness,aret
mexhausted and procedural ly ban' ed f ' rom federal habeas revi ew. s Records from t he Supreme
Court of Virgi ni a reiect that Woods' st at e habeas pet it ion di d not include any cl ai m t hat 1l is
gui |l ty plea to t he chi ld endangerment charge was i nval i d, That peti t ion al so di d not complai n
about tri al counsel 's advi ce regardi ng t he pl ea or about cot msel's all eged fai | tl re to effecti vel y
impeach Fi tzgeral d.Thus, t he court concl udes t hat Woods fai led to gi ve the state

5 The respondent concedes t hat Cl ai m ( B) i s bot h exhaus t ed and not procedural 1 y def aul t ed,
because Woods pr es ented i t t o t he Supr eme Court of Vi rgi ni a on di rect appeal .

habeas court an opport uni t y t o address t he substance of these clai ms before slingl1is federal
petition. Ther ef or e, he di d not exhaus t hi s st at e court r emedi es as t o Cl ai ms ( A) and ( C) as
r equi red t mder j 225409.

Woods woul d now be precl uded 9om presenti ng these clai ms i n st ate court. Va. Code Ann. jj 8.
01- 654( A) (2), - 654( B) (2). Thes e Virgi ni a Code sections,settingthestatuteoflimitations
for bringi ng a stat e habeas cl ai m, and requi ring a habeas pet i tioner t o bri ng i n his f irst peti t
ion al 1 all egati ons 1 c nown t o hi m at t hat t ime, are bot h adequate and i ndependent state pr
ocedmal rul es. Bass et t e, 915 F. 2d at 937 (r egardi ng j 8. 01- 654( B) (2) ); Spar row v. Dir.. Dep't
of Corrs., 439 F. Supp. 2d 584, 587- 88 (E. D. Va. 2006) (r egar di ng j 8. 01- 654( A) (2)) . Accor di ngl
y, t he court concl udes t hat Cl ai ms (A) al zd (C) ar e pr ocedur al l y bar r ed f r om feder al r evi ew
absent a s howi ng of cause and pr e j udi ce, or a mi scaniage of jus tice. 6 Bass et t e, 915 F. 2d at
936. W oods does not att empt to show cause for hi s defaul t of t hese clai ms.

The r es pondent al so cont ends t hat al t hough Woods presented Claim (D)tothestatecourt
s,itis procedural | y defaul ted. I n t he st ate habeas proceedi ngs, t he Supreme Court of Vi rgi nia
sl Il mmat ized thi s clai m as foll ows'.

(Woodsq s pecul at es t he pol i ce mus t have r ecover ed one or more cel | phones used by Tt | mer,
W ard, and W ard's si ster, Manesha, and he furt her speculat es one of t hese phones might have
been the one W ard and Turner used to send hi m t hr eat eni ng t ext messages . g Woods) basest1z
isspeculationonevidencethat,after(he)shot War d, Manesha s ped away f r om t he s cene i
n her car wi t h Tur ner, Tur ner' s baby, and Ward' s body. Moments later, Manesha, Turner, and t
he baby were al 11 dl 1 ed i n a cras h. The policeinves tigatedthe scene of t he fat al cras h. (
Woodsq al leges t he records of t he t ext messages from Ward's phone woul d have been excul pat or
y because t hey woul d have s hown (Woods') st at e of mi nd when he s hot Ward.

6 Woods ass ert s i n hi s pl eadi ngs t hat he has Rexhaus t ed' ' hi s s tat e court remedi es. He off ers

no evi dence, however, t o cont radi ct t he Supreme Court of Vi r gi ni a recor ds t hat refl ect ot
herwi se. The com' t al so not es t hat i n Woods' j 2254 petition, he merelylists Clai ms(A)and (
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C)intheform petition,without presenting any factual s upport f or t hem. Accordi ngly, he
has not demonst r at ed any ent i tl ement t o r el i ef on t hese gr ounds, even absent hi s pr ocedural

def aul t.

Mem. Supp. Mot. Dism. Ex. 16, at 2, ECF No. 7-16. The Court fot md t hat the cl ai m was procedur al
lydefaul t ed t mder t he rul e i n Sl ayt on v. Par r i aan, 205 S. E. 2d 680, 682 ( Va. 1974), s tating t
hat t ¢ becaus e t hi s non-jurisdictionalissuecoul dhave been rai sed at t r i al and on di rect
appeal ..., (itjisnotcognizableinapetitionforawritofhabeascorpus.''Id.Slaytonis
an i ndependent and adequatestate procedtlralnzle. Btlrketv. Angel one, 208 F. 3d 172, 191 (
4t h Cir.2000) . Accor di ngly, t he court concl udes t hat Cl ai m (D) i s pr ocedur al l y barr ed f rom
f eder al r evi ew absent a s howi ng of cause and pr e judi ce, or a mi scaniage of j ust i ce.

Toestablish C Gcause,' ' thepetitionermustGGshowthatsome objectivefactorext
emal t o t he def ense i mpeded (11iszeffortstocomplywiththeState'sprocedtlrall'ule.
Afactorisexternal...ifitcannot fairly be att ri buted to t he pri soner.' "' Davil a v. Davis, U. S.
, 137 S. Ct. 2058, 2065 ( 2017).

Woods contends t hat i neffecti ve assi st ance of counsel dt 1 ri ng pret ri al preparati on regarding t
he cel | phone evi dence,asall egedinllis Claim(B), caused t he defaul t of t he Bradvclaimil
1Claim (D). ¢¢r Altlor neyerrorisan objective ext emal fact or pr ovi di ng cause f or excus i
ng a pr ocedl z r al defaul t onl y if that error nmot mted to a deprivat ion of the consti mti onal ri ght
to counsel. ' ' Id. As her eindi s cuss ed i n addr ess i ng Woods' Claim (B)onitsmerits, Woods
has not est abl i s hed t hat counsel' s represent ation rose t o the level of a const i tuti onal violati on.
Therefore, t he court also concl udes t hat Woods has fail ed t o s how cause f or def aul t of Cl ai m (
D).?

11 n addition

,Claim (D) is meritless. Tos ucceed on a Brady cl ai m, t he def endant s must establish that¢t
the evidencewas(1)favorabletotheaccused,(2)suppressedbythegovernment,and (
3)materialtotheverdictattrial. 'Nicolasv.Atto mey General of Maryland, 820 F. 3d
124,129 (4th Cir.2016).Woods 'baldassertionthatthe Commonweal thlikelyobtained
t he t ext mes sages 9om Ward' s cel | phone cannot est abl i sh a Brady vi ol ati on. Uni t ed St at es
v. Yot ma. 916 F. 3d 368, 383 (4t h Ci r. 2019) ( hol di ng t hat def endant had Rof f ered not hi ng but
rank s pecul at i on as to t he nature of t he al | egedl y suppressed mat eri al s, whi ch cannot es t abl i
shaBradvviolation'');United Statesv.Stokes,261F.3d496,502(4th Cir.2001)(notingt
hattoproveaBradyviolation,thedefendantmustshowthatRtheprosecutionhadthe
(purport edl ywi t hhel d mat eri al s) and fail ed t o di scl ose t hem'").

Woods' concl usor y al 1 egat i ons about t he suppressi on of cel | phone evi dence are al so i nsuf f ki
ent t o war rant an evi dent i ary heari ng i n t hi s court. Ni ckers onv. Lee, 971 F. 2d 1 125, 1136 ( 4t
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h Cir. 1992) (r ecogni zi ng t hat Rt o obt ai nan evidentiaryhearing...onanyclaiml,)a
habeas pet i t i oner mus t come f omard wi t h s ome evi dence t hat t he

W oods also assert s that his procedtl ral defaul ts shoul d be excused t mder t he miscarri age of j us t
i ce except ion, bas ed on cot msel ' s all egedl yi nadequat e i nvesti gation of t he cel | phone evi
dence as al l eged in Cl ai m ( B) . See Pet . Opp' n 3, ECF No. 1 1.The mi s caniage of j ust i ce except
iontodefaul trequiresacolorableshowingthatbased on new evi dence not presentedattri
al , & E a consti mti onal vi olat ion has probabl y resul t ed i n the convict ion of one who i s acmall y
i nnocent. ' ' Mun' avv. Canie r, 477 U. S. 478, 496 ( 1986); Schl up v. Del 0, 513 U. S. 298, 327 (1995) (
hol di ng t hat actt zal i nnocence contenti on to open a G | gateway' ' t hrough procedural defaul t
requi res showing thatIiitis morelikelythan notthatnoreasonable jtlrorwoul d have
convi ded hi min t helight of t he new evi dence').

Woods apparentl y cont ends that i n li ght of t he cel | phone evidence not i ntroduced at tri al , nor
easonabl e j t | r or woul d have convi ct ed hi m of second- degr ee mt 1 r der, and woul d have opt ed i
nst ead to convict hi m of vol untary manslaughter or to acquit hi m on sel f-defense grounds. Thi s
argument i s forecl osed by the court 's concl usi on that W oods has not establi shed i neffect i ve as
sistance as allegedin Clai m(B). To provethat counsel 's representationwassodefective
as t o requi re reyersal of a convi cti on, t he peti t ioner must meet a two- pronged standard, showi ng
t hat, cot msel ' s t mr easonabl y defi ci ent pe rf or mance resul tedin prejudice.Stricklandv.
Was hi ngt on, 466 U. S. 668, 687 (1984). To meet t he St r i ckl and pre judi ce requi r ement , t he pet i
t i oner mus t demonst rate that but for counsel' s unprofessional errors, there i s a reasonabl e
probabil i ty t hat t he out come at t ' ri al woul d have been di fferent.l(.la at 694. The cour t her
eindeter minesthatWoodsfailstoshow prejudiceunderthereasonabl e probabilityst
andard of St ri ckl and, Because t he

cl ai m mi ght have meri t. Unsupport ed, concl us ory al | egations donotentitleapetitionerto
an evi dent i ar y hear i ngn), abr oc' n p .q ot her rounds recoc' d, Yeatt s v. Al mel one, 166 F. 3d 255
(4t h Cir. 1999) . Mor eover t he record does not 2 ref | ect t hat Woods moved i n t he s tat e court
habeas pr oceedi ng for fact ual devel opment of t hi s cl al m. Juni per v. Zook, 876 F. 3d 551, 564 ( 4t
h Cir.2017) (hol di ng t hat t o warr ant evi dent i ar y heari ng on j 2254 cl ai m, Rl alt a mi ni mum, a
diligent petitioner must seek an evi dent 1 ary hearinginstate courtinthe manner pr escri
bed by s t ate l aw' ').

G G requi si te probabil i ty' ' for t he actual i nnocence gateway requi res G E a st ronger showi ng
than that needed t o est abl i s h pre j udi ce' ' under St r i ckl and, Woods has not opened t ha t gat
eway. Schl up, 513 U. S. at 327.

For t he stated reasons, the court concl udes that Woods has procedt 1 ral ly defaul ted Clai ms ( A), (

C),and (D) and failstoshowcauseand prejudiceforthosedefaul tsoracttlalinnocence.
Therefore, t he court wil | grant t he moti on ' to di smiss as to t hese cl aims .
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B. The Federal Habeas Revi ew St andard Under 28 U. S. C. j 2254( *, t he f ederal habeas cour t may
not grant a wr i t of habeas cor pus based on any cl ai m t hat a s t at e court deci ded on t he meri ts t
ml es s t hat adj udi cat i on:

Resul ted i n a decision t hat was contrary to, or invol ved an umeasonable appl icati on of, cl eady est
abl i shed Federal | aw, as determi ned by t he Supreme Cot t rt of the Uni ted States; or (2) Resul t ed
inadecisionthatwasbasedonanllnreasonabledetermination of

t he facts i n li ght of t he evidence presented in the State court proceedi ng. 28 U. S. C. j 2254(*; s ee
al so Willinmsv. Tayl or, 529 U. S. 362, 403-13 (2000) . t G Whe re, as her e, t he st ate court' s appl
icati on of governi ng federal 1 aw i s chal lenged, i t must be shown t o be not onl y er r oneous , but
object i vel y unr easonabl e. ' ' Yar borough v. Gent ry, 540 U. S. 1, 5(2003). Under t hi s s t andar d, :
$(a)statecourt'sdeterminationthataclaimlacksmeritprecludesfederal habeasreliefs
olongasfair-mindedjuristscoulddisagreeonthecorrectnessofthestatecourt'sdeci
sion.''Harringlonv.Richter, 562 U.S. 86,101 (2011).

Becaus e t he Court of Appeal s of Vi r gi ni a adj udi cat ed Woods' Clai m (B)ont he meritsin
habeas proceedi ngs, t his court must apply t he deferent i al st andard of revi ew mandated by j 2254(
*. The court of appeal s' deci s i on af fr mi ng Woods' convictionisthelastreasonedstate
court opi nion', t hus, thi s court G G looks through' ' the Supreme Court of Vi rgini a's refusal order
and r evi ews t he r easoni ng of t he court of appeal sWilsonv.Sellers, 138S. Ct.1188,1 193 (
2018) 9

10

Y1 s tv. Nl mnemaker, 501 U. S. 797, 803 (1991) ( hol di ng t hat f eder al habeas court mus t pr es ume
t hat G t 1 wj her e t her e has been one r eas oned st at e judgment re jec t i ng a f ederal cl ai m, | at
er unexpl ai ned orde rs uphol di ng t hat j udgment or r e ject i ng t he snme cl ai m r est upon t he sn
meround' ')g.

C. I neffecti ve Assi stance of Counsel. I n address i ng Woods' Cl ai m (B), t he court mus t apply t
he t wo- part St ri ckl and s t andar d: defi ci ent per f or m ' ance and r es ul t i ng pr e j udi ce. 466
U.S.at687. First,the petitionermustshowthatl:cotmsel srepresentationfellbelow
an obj ect i ve s t andar d of reasonabl enes s, ' ' consideringcircllmstancesand fact s known t o
couns el at t hat ti me. L d - aat 687-88.T11is s howing'requir es evidence t hat cotmsel' s enors
were so serious t hat he was not ft 11 fil li ng his role i n the adversari al process envi si oned by t heSi
xt h Amendment' s fai r tri al guarantee. 1d. The peti tioner must overcome a strong presl | mpti on
that cot msel's performance was wi t hi n the range of compet ence de manded f rom at t or neys def
endi ng cr i mi nal cases. L d . us at 689.

Second, t he pet i ti oner must demonst rate $ G a reasonabl e probabil i ty t hat , but for counsel 's
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mprofessi onal errors, t he resul t of t he proceedi ng woul d have been di fferent. A reasonabl e
probabil i ty is a probabi li t y suff ki ent to t mdermi ne confi dence in t he outcome. ' ' Id. at 694. G i
| t is not enough to show t hat errors had some conceivable effect on t he outcome of t he proceedi
ng. ' ' Harri naton, 562 U. S. at 104. If t he peti ti oner fai Is to sati sfy ei ther prong, hi s cl aim fails
wit hout need for furt her i nqui ry. Id- at 697.

The Court of Appeal s of Vi r gi ni a ml mmar i zed and anal yzed Wood:' Cl ai m (B) as fol l ows: g
Woods | cont ends he was deni ed t he ef fect i ve as si st ance of couns el because cot msel failedto
conduct a r eas onabl e i nves tigation.(Woodsl al | eges couns el fail ed to i nterview wi tnesses or
to obtai n evi dence rel ati ng to phone cal | s and text mes sages exchanged bet ween g Woodsj , t he
vi ct i m, Lnmar War d, and g Woods |' s es t r anged gi r 1 f ri end, Takea Tur ner, s hort l y bef ore t
he of f ens es. (Woodsl cont ends t hat had cot msel obt ai ned W ard" s cel | phone records, they woul
d have support ed

11

(Woods' qtestimonythathereceivedthreateningcallsandtextsfromWardand Tt mAer
short 1 y before t he shooti ng and that he was i n fear for | zis i fe when he shot and ki l1ed g Wardq
, t hus negat i ng t he Commonweal t h' s evi dence of mal i ce. (Woods q al | eges Tur ne r and Ward
sent hi m mul t i pl e t ext mess ages t hat t G i ncl uded i mmi nent threats to my li fe and person' 't

he day before and t he day of the shooti ng.

The Court hol ds (t hi s cl ai mj s atisfiesneitherthec¢G performance' northe GG prejudi
ce' ' prong (t mder St rickland). E Woods) failstoidentifythewitnes ses counsel shoul d
have i ntervi ewed or to art i culate what useful i nformation any i nt er vi ews woul d have yi el ded.
Si milady, (Woods)failstoprofferthetext messages he cont ends counsel shoul d have obtai
ned, nor has he descri bed the cont ent of the messages, save to say t hat t hey incl uded t hreats. Furt
her, t he record, including t he t rial t r ans cri pt and t he af fi davi t of cot msel , demonstrates g
Woods j admi tt ed at t rial t hat he di d not save the text messages, despi te clai mi ng they caused hi
mtofear Ward. I naddi tion, E Woods' q cot msel aver s t hat he di s cuss ed t he t ext messages wi
t h g Woods j, ml d (Woods j G t was concer ned t hat s ome of t he t ext s coul d come off as aggressi
ve on hi s part and counter to ot | r sel f-defense defense.' ' Due t o t ha t concem and t hat s ever al
wi t ness es conf i r med (Woods) and War d had been t exting t V a heat ed fas hion,'' r Woods j
and counsel agr eed t 0 avoi d procming t he s peci t k mess ages. (Woods | has not cont r adi ct ed
counsel ' s expl anat i on f or why he di d not pt 1 rs ue t he t ext messages. Accor di ngly, (Woods j
has f ai l ed t 0 adequat el y substanti ate hi s all egation t hat the t ext messages would have ai ded
his defense or to show t hat cotmsel acted t mreasonabl y i n decidi ng not to proct t re t he messages.
Thus, (Woods j has failed t o de monst r at e t hat couns el' s per f or mance was defci ent or t hat t
here i s a reasonabl e probabi | i ty that, but for cot msel' s al leged errors, the resul t of t he
proceeding woul d have been di fferent. Mem. Supp. Mot. Di sm. Ex. 16, at 1-2, ECF No. 7-16.
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The court agr ees t hat Woods has fail ed t o de mons t r at e an object i vel y umvas onabl e
performance by counsel. At the most, W oods clai ms that Wm' d, vi a t ext messages, mad¢ i mmi
nent t hreat s t o Woods' li fe. Wi t hout a part icul arized descri pti on of the evidence counsel fai led
t o obt ai n, the court cannot assess ei t her counsel's all eged defici ency i n fai li ng to obtainitor
the I i kel i hood t hat prejudiceresul tedfromthatomission.Beaverv. Thompson, 93 F. 3d
1186, 1195 (4t h Cir. 1996) ( hol di ng t hat f ai [ ure t o pr of f er what f avor abl e evi dence or tes t i
mony counsel s houl d have pr oducedisfataltoallegationofinadequateinvestigation).

I n addi tion, cot | rt records ref lect that Woods' counsel Eled a discovery moti on t hat i ncluded a
demand for all Brady materi al , whi ch woul d have encompassed any excul patory cel |

12

phone content , had t he Commonweal th procured any. 8 Woods compl ai ns that the prosecution
made effect i ve use of t he defense' s | ack of di rect cel | phone evi dence, i ncludi ng t he cont ent of
the t ext messages, to undercut Woods' credi bi li t y when he i ntroduced no cel | phone evidence of
hi s own. W oods, not hi s counsel, del eted the text messages from Woods' own cel | phone, however.
Because ot her wi t nesses' test imony bolstered Woods' account of recei vi ng heated t ext messages f
'rom Ward, cell phone cal li ng records alone woul d have been merel y cumul ati ve evi dence. The
court concludes t hat Woods si mpl y has not stat ed evidence suffcient to overcome the presll mpt
ion t hat his counsel' s st rategi ¢ decisions wi th regard to t he cel | phone evi dence fel | wi t 1l i n the
scope of r easonabl e pr of ess i onal per f or mance.Yarborough, 540 U. S. at 8 Ci - 1- he Si xth
Amendment guar ant ees reasonabl e compet ence, not per f ect advocacy j udged wi t h t he benef k
of hi nds i ght.'); Shai kh v. Johnson, No. 1: 08CV 1286, 2010 WL 2039016, at *9 ( E. D. Va. May 20,
2010) (f i ndi ng that peti ti oner fai | ed to overcome presl | mption that cotmsel made G G sound t
act ical decisi on' ' where unpresent ed evidence ¢ G represent ed a two-edged sword t hat col msel oft
en confront when const mctingthestrategymostlikelytoassistratherthanhnmmacli

enf).

The court al s 0 agrees t hat Woods has not esta bl i s hed prejudice under Strickland, resulti
ng f ' rom counsel' s fai | ure to procure the cell phone data or text message content. Woods contends
t hat wi t h t he cel | phone evi dence, he mi ght have per s uaded t he judge t o gi ve a vol unt ary
mansl aught erins t r ucti on or t he jur y mi ght have acqui t t ed hi m of t he mt | r der char ge
upon findingt hat heactedinself-defense. Tomeethisbtlrdenon prejudice, Woods mus t
s how t hat t he excul pat ory val ue of the cel 1 phone evi dence, eval uated rel ati ve to incul patory
val ue of prosecuti on' s evi dence, was ¢ & reasonabl y 1 i kely' ' to pl ace the whol e case i n such a di
fferent li ght

8 Woods pr ovi des t hi s court wi t h evi dence t hat many cel 1 phone servi ce pr ovi ders do not ret ai

n t he cont ent of t ext messages, and t hose t hat do r et ai n cont ent , do so for no mor e t han a
mont h. Woods has not demonst r at ed t hat couns el was appoi nt ed and appr i sed of t he i mport
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ance of t he t ext message cont entin time to have subpoenaed t ext mes sage cont ent 9om s ervi ce
provi der s, as Woods al | eges t hat he s houl d have done.

13

as to tmdermi ne conf idence in the verdi ct. St rickl and, 466 U. S. at 696. Woods has not canied this
burden.

Second- degr ee murder , of whi ch t he jury f ound Woods guilty,is¢¢camaliciouslcilling.'
'Woods, 782 S. E. 2d at 617. To be mali cious,t he cri mi nal G s act must be done wil full y or
purposeful ly. ' ' Id. Mal ice i s E t evidenced ei t her when t he accused acted wi th a sedate, del i
berat e mi nd, and formed design, or commi tt ed any purposeful and cruel act wi t hout any or wi t
hout great pr ovocation.''] #a

Voluntary mansl aughter i s the unl awf ' ul ki 1l i ng of another, commi tt ed i n the course of a
sudden quarrel , or mutual combat , or upon a sudden provocat ion, and wi thout any previ ous
grudge, and the kil l ing is from the sudden heat of passion growi ng sol ely out of the quarrel, or
combat, or provocation. . .. I t excl udes mali ce when provocat ion reasonabl y produces fear or
anger t hat causes one to act on i mpulse wi t hout conscious reflecti on. J - 4. By cont r as t , when
maki ng a pleaof sel f-defense,

a defendant impl ici tl y admi ts t he ki ll i ng was i nt entional and assumes the burden of i nt r oduci
ng evi dence of jus tification orexcusethatraises areas onabl e doubtin the mindsofthejtl
rors. The bar e fear of s er i ous bodilyinjtlry,or even deat h, however wel | - gr ot mded, wi | 1
notjustifythetalcingof humanlife. Ther e mustalsobesome overtactindicati ve of immi
nent danger at the t ime. ' Commonweal t h v. Car v, 623 S. E. 2d 906, 912 ( Va. 2006).

In Woods' case, t he evi dence of mal i ce was overwhel mi ng. By his own testi mony, aft er recei vi
ng the t ext messages, knowi ng that Ward al ways cazri ed hi s gtm wi t h hi m, Woods took a loaded
gt m, approached W ard's car, and demanded t hat Ward get out and fi ght hi m. Moreover, t he
physical evi dence showed that W oods Gred ten rounds at W ard from besi de and behind the car;
each rol md st ruck t he vict i m. Ward was shot fve ti mes i n t he back and once i n t he back of t he
nrm. On this evidence, the court of appeals fot md that W oods t i exert ed great care i n ai ming at (
War d) and s hoot i ng hi m, whi ch cont r adi ct s (Woods q t heor y t hat111i s reason was overcome
by fer ' ' Woods, 782 S. E. 2d at 618. Even i f t he text messages i ncl uded di rect t 1z reat s t hat W ard

14
i nt ended t o s hoot Woods dead on s i ght , t he bare f ear gener at ed by t hos e words di d not jus t i

fy Woods' infl i ct i on of ten rounds of deadl y force i n sel f-defense, more t hml hal f of them f ired
from behi nd t he victi m. The text messages also coul d not have refuted the reasonabl e conclusi on t
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hat W oods provoked the confrontation wi t h Ward and t hen ¢ G wil | ful ly and purposefull y shot t
he victi m wi t h a del i berate mind' ' i n a mali cious t G barrage of gunfre. ' ' 1d. at 618-19.

For the st ated reasons, t he court cnnnot fnd t hat Woods has met hi s btl rden under St ri ckland t o
s how ei t her def i ci ent perf onuance or pr e j udi ce. Accor di ngly, t he court concl udes, ptlrs
uant t 0 j 2254(*, t hat t he s t at e court ' s ad judi cat i on of Woods' Cl ai m ( B) was not cont 'rary t
o,or an |1 nr eas onabl e appl i cation of | f eder al | aw and was not bas ed on an unr easonabl e det
er mi nat i on of the fact s i n1ight of the evidence presented. The court wi l | grant t he mot ion to di
smissasto(zlairn(13).

111. CONCLUSI ON Aft er careful review of t he peti t ion, t he moti on to dismiss, and pert i nent
part s of the state court records and decisi ons, the court concl udes that t he respondent’ s moti on to
dismi ss must be granted. g An appropri ate order wi ll issue t hi s day

. ENTER: Thi s 45 day of September

, 2019.

Seni or Uni t ed Stat es Dist rict Judge

9 Becaus e t he court has found t hat Woods' cl ai ms mus t be di s mi ssed as procedural | y defaul t
ed or wi t hout meritunderj2254(*, thecourtdoesnotfmditnecessarytoaddressther

espondent 'salternatetime-bardefenseastosomeoftheclaims.

15

e www.anylaw.com


https://www.anylaw.com/case/woods-v-clarke/w-d-virginia/09-25-2019/n45zbG0BGQqH1ylcpQ3W
https://www.anylaw.com/?utm_source=anylaw&utm_medium=pdf&utm_campaign=pdf

