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UNITEDSTATESDISTRICTCOURT

DISTRICTOFMINNESOTA

JOEYLEE,

Plaintiff, v. SEASONSHOSPICE, aMinnesotanon profitcorporation,

Defendant.

CaseNo.22 CV 1593(PJS/DJF)

ORDER

MARYROBSAHMand KELLYMOEN,

Plaintiffs, v. SEASONSHOSPICE, aMinnesotanon profitcorporation,

Defendant.

CaseNo.22 CV 1923(PJS/JFD)

GregoryM.EricksonandVincentJ.Fahnlander,MOHRMAN,KAARDAL& 
ERICKSON,P.A.,forplaintiffs. 
ChristopherJ.VanRybroek,THECINCINNATIINSURANCECOMPANY,for defendant. 
Intheselawsuits,plaintiffsJoeyLee,MaryRobsahm,andKellyMoen—three 
formeremployeesofdefendantSeasonsHospice(“Seasons”)—assertreligious and disability 
discriminationclaimsarisingfromtheirterminationsforfailuretocomply withSeasons’COVID 
19vaccinationmandate. ThesemattersarebeforetheCourton 
Seasons’motionstodismissplaintiffs’firstamendedcomplaints. Forthereasonsthat 
follow,theCourtgrantsinpartanddeniesinpartSeasons’motions.

I. BACKGROUND 1 LeeworkedforSeasonsasahospicesocialworker. Am.Compl.¶9,CaseNo. 22 CV 
1593(PJS/DJF),ECFNo.14[hereinafter“LeeAm.Compl.”]. Shereceived 
positivereviewsthatpraisedherforpatientsafetyandproperuseofpersonal protectiveequipment(“PPE”). 
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Id.¶25. MoenworkedforSeasonsasanurseand 
received“anexcellentjobperformancereview”priortobeingterminated. Am.Compl. ¶¶11,34,CaseNo.22 
CV 1923(PJS/JFD),ECFNo.14[hereinafter“Moen/Robsahm Am.Compl.”]. 
RobsahmworkedforSeasonsasagriefcounselor. Id.¶10. She,too, 
receivedpositivereviews,whichdescribedheras“compassionate”andpraisedherfor 
providing“exceptionalcustomerservice.” Id.¶27.

Inearly andmid 2021,Seasonsencouraged—butdidnotrequire—itsemployees 
togetvaccinatedforCOVID 19. LeeAm.Compl.¶14;Moen/RobsahmAm.Compl. ¶16. 
Plaintiffsoptednottogetvaccinated,inpartforreligiousreasons. Leebelieves 
thatshemustkeepherbody“pureandintheperfectimageofGod”andthatreceiving aCOVID 
19vaccinewould“defileherbody.” LeeAm.Compl.¶24. Robsahmalso 
believesthatbeingvaccinatedwould“defileherbody,”whichshebelievesshemust 1

TheCourttreatsplaintiffs’factualallegationsastrueforpurposesofrulingon Seasons’motionstodismiss. 
Lustgraafv.Behrens,619F.3d867,872–73(8thCir.2010).

2 treatas“aTempleoftheHolySpirit.” Moen/RobsahmAm.Compl.¶25. Inaddition, 
Lee’sandMoen’sreligiousbeliefsforbidthemfromusingproductsthataredeveloped 
orproducedusingcellsfromfetuseswhowereaborted. Id.¶30;LeeAm.Compl.¶24. 
Accordingtoplaintiffs,theCOVID 19vaccinesthatwereavailablewhiletheywere

employedbySeasonsweremadeortestedusingsuchcells. Moen/RobsahmAm. 
Compl.¶30;LeeAm.Compl.¶24.

Medicalconsiderationsalsodeterredplaintiffsfromgettingvaccinatedfor COVID 19. 
Leehad“sufferednausea,dizzinessandweakness,paralysis,andother 
effectsrequiringhospitalizationafterapreviousvaccination”andwas“atriskfor 
sufferingstrokes”ifshewasinjectedwithaCOVID 19vaccine. LeeAm.Compl.¶20. 
Moenvaguelyrefersto“autoimmunedisorders”andallegesthatshehad“previously”

hadBell’sPalsyandharbored“seriousconcerns”aboutthatconditionrecurringdueto aCOVID 
19vaccination. Moen/RobsahmAm.Compl.¶35. Robsahm“previouslyhad 
cancer”andwasinremission,andherimmunesystemwasweakened. Id.¶22. 
AccordingtoRobsahm,aCOVID 19vaccine“couldpotentiallytriggerareturn”ofher

cancer,andherdoctorrecommendedagainstgettingvaccinated. Id.

Althoughthecomplaintsleavethetimingunclear,plaintiffsallegethatatsome 
pointtheyinformedSeasonsoftheconflictbetweentheirreligiousbeliefsandbeing vaccinated. 
LeeAm.Compl.¶62;Moen/RobsahmAm.Compl.¶¶32,75. Theyalso

https://www.anylaw.com/case/robsahm-et-al-v-seasons-hospice/d-minnesota/09-29-2023/l87KDY0BqcoRgE-ImiDC
https://www.anylaw.com/?utm_source=anylaw&utm_medium=pdf&utm_campaign=pdf


Robsahm et al v. Seasons Hospice
2023 | Cited 0 times | D. Minnesota | September 29, 2023

www.anylaw.com

3 informedSeasonsoftheirmedicalreasonsforrefusingCOVID 19vaccinations. Lee 
Am.Compl.¶21;Moen/RobsahmAm.Compl.¶¶23,32.

Accordingtoplaintiffs,the“statusquowasworking.” LeeAm.Compl.¶15; 
Moen/RobsahmAm.Compl.¶17. Alloftheplaintiffscontinuedtoprovidecareat 
Seasonswhileunvaccinated. LeeAm.Compl.¶11;Moen/RobsahmAm.Compl.¶13. 
Seasonsacknowledgedinmid 2021thatpreventativemeasureshadminimizedthe

spreadofCOVID 19amongitsemployeesandpatients,andthatsocialdistancing,hand 
hygiene,andmaskinghad“essentiallyeliminatedthetypicalviralburden”seenduring theprecedingwinter. 
LeeAm.Compl.¶18;Moen/RobsahmAm.Compl.¶20.

OnSeptember8,2021,however,Seasonsannouncedthatitwouldrequireallof 
itsemployeesandvolunteerstoreceivealldosesofaCOVID 19vaccinebyOctober31, 2021. 
LeeAm.Compl.¶15;Moen/RobsahmAm.Compl.¶17. Seasonsinformed 
employeesandvolunteersthattherewouldbe“nomedical,religiousorpersonal 
exemptionstotheSeasonsHospiceCOVID 19vaccinationpolicy.”LeeAm.Compl. 
¶15;Moen/RobsahmAm.Compl.¶17. Seasonssaidthatitwasimposingavaccination 
mandateinordertoprotectSeasons’patients,employees,andvolunteers,andbecause 
SeasonsanticipatedthattheCentersforMedicare&MedicaidServices(“CMS”)would 
soonissuearulethatwouldrequireSeasonsandotherhealthcarefacilitiesreceiving 
federalfundstoensurethatallstaffwerevaccinatedforCOVID 19. VanRybroekDecl.

4 Ex.A,CaseNo.22 CV 1923(PJS/JFD),ECFNo.10 1at2[hereinafter“Seasons VaccinationPolicy”].

Plaintiffsrefusedtobevaccinatedandwerefired. LeeAm.Compl.¶29; 
Moen/RobsahmAm.Compl.¶¶38–39. Plaintiffsfiledchargesofdiscriminationwith 
theEqualEmploymentOpportunityCommission(“EEOC”)andobtainedright to sue letters. 
LeeAm.Compl.¶29;Moen/RobsahmAm.Compl.¶¶38–39. Plaintiffsthen commencedtheseactions.

Thetwooperativecomplaintseachassertthesamefourcausesofaction: 
religiousdiscriminationunderTitleVIIoftheCivilRightsActof1964(“TitleVII”) 
(CountI)andtheMinnesotaHumanRightsAct(“MHRA”)(CountII);unlawful 
examinationanddiscriminationundertheAmericanswithDisabilitiesAct(“ADA”) 
(CountIII);andbreachofcontractor,alternatively,promissoryestoppel(CountIV). 
ThesemattersarenowbeforetheCourtonSeasons’motionstodismissthe

complaintspursuanttoRule12(b)(6)oftheFederalRulesofCivilProcedure. Atthe 
hearingonSeasons’motions,plaintiffsagreedtovoluntarilywithdrawtheirclaimsfor 
breachofcontractor,alternatively,promissoryestoppel(CountIV). Forthereasons 
statedontherecordatthehearingandexplainedbelow,theCourtgrantsinpartand 
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deniesinpartSeasons’motionstodismisstheremainingclaims.

5 II. ANALYSIS A. StandardofReview 
Tosurviveamotiontodismissforfailuretostateaclaim,acomplaintmust 
“stateaclaimtoreliefthatisplausibleonitsface.”BellAtl.Corp.v.Twombly,550U.S. 544,570(2007). 
Aclaimisfaciallyplausible“whentheplaintiffpleadsfactualcontent 
thatallowsthecourttodrawthereasonableinferencethatthedefendantisliableforthe misconductalleged.” 
Ashcroftv.Iqbal,556U.S.662,678(2009). Althoughthefactual 
allegationsneednotbedetailed,theymustbesufficientto“raisearighttoreliefabove 
thespeculativelevel.”Twombly,550U.S.at555. Inreviewingamotiontodismiss 
underRule12(b)(6),acourtmustacceptastrueallofthefactualallegationsinthe 
complaintanddrawallreasonableinferencesintheplaintiff’sfavor. Lustgraaf,619F.3d at872–73.

WhenrulingonaRule12(b)(6)motion,acourtmustrefrainfromconsidering matters“outsidethepleadings.” 
NobleSys.Corp.v.AloricaCent.,L.L.C.,543F.3d978, 982(8thCir.2008). 
Butdocuments“necessarilyembracedbythecomplaint”arenot outsidethepleadings. 
Zeanv.FairviewHealthServs.,858F.3d520,526(8thCir.2017) 
(quotingEnervations,Inc.v.Minn.Mining&Mfg.Co.,380F.3d1066,1069(8thCir. 2004)). 
Acourtmaythusconsider“mattersincorporatedbyreferenceorintegraltothe 
claim,”aswellas“itemssubjecttojudicialnotice”and“mattersofpublicrecord,”

6 withoutconvertingamotiontodismissintoamotionforsummaryjudgment. Id. 
(quotingMillerv.RedwoodToxicologyLab,Inc.,688F.3d928,931n.3(8thCir.2012)).

B. CountI—ReligiousDiscriminationUnderTitleVII 
TitleVIIoftheCivilRightsActof1964forbidsanemployer“todischargeany 
individual,orotherwisetodiscriminateagainstanyindividual...becauseofsuch individual’s...religion[.]” 
42U.S.C.§2000e–2(a)(1). “Religion”includes“allaspects 
ofreligiousobservanceandpractice,aswellasbelief,unlessanemployerdemonstrates 
thatheisunabletoreasonablyaccommodatetoanemployee’sorprospective 
employee’sreligiousobservanceorpracticewithoutunduehardshipontheconductof 
theemployer’sbusiness.” 42U.S.C.§2000e(j). 
Seasonsmovestodismissonthegroundthatithadnodutytoofferan

accommodationtoplaintiffsbecauseanyaccommodationthatwouldhaveallowed 
plaintiffstocontinueworkingwhileunvaccinatedwouldhavecausedunduehardship. 
SeeSeaworthv.Pearson,203F.3d1056,1057(8thCir.2000)(percuriam). Undue

hardshipisanaffirmativedefense,andaplaintiffgenerallydoesnothavetopleadthe non 
existenceofsuchadefense. SeeAdeyeyev.HeartlandSweeteners,L.L.C.,721F.3d444, 448–49(7thCir.2013). 
Butanaffirmativedefensemayneverthelessbethebasisof 
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dismissalunderRule12(b)(6)ifthedefenseis“apparentonthefaceofthecomplaint,”

7 including“thematerialsproperlybefore[theCourt]onamotiontodismiss....” Noble, 543F.3dat983.

Whenthismatterwasbriefedandheard,EighthCircuitprecedentindicatedthat 
anaccommodationcaused“unduehardship”iftheaccommodationrequiredthe 
employerto“bearmorethanademinimiscost,”relyingonlanguagefromTransWorld 
Airlines,Inc.v.Hardison,432U.S.63,84(1977). SeeSeaworth,203F.3dat1057–58;Brown 
v.PolkCounty,61F.3d650,655(8thCir.1995)(enbanc). ButtheSupremeCourt 
recentlyrepudiatedlowercourts’interpretationof“unduehardship”as“anyeffortor 
costthatis‘morethan...deminimis.’” Groffv.DeJoy,600U.S.447,454(2023). The 
Courtheldthat,toestablish“unduehardship,”anemployer“mustshowthatthe 
burdenofgrantinganaccommodationwouldresultinsubstantialincreasedcostsin 
relationtotheconductofitsparticularbusiness.” Id.at470.

Insupportofitsclaimofunduehardship,SeasonsmainlypointstoaCMS 
regulationthatrequiredSeasons,asarecipientoffederalfunds,toimplementa 
vaccinationmandateforitsstaff. SeeMedicareandMedicaidPrograms;Omnibus COVID 
19HealthCareStaffVaccination,86Fed.Reg.61,555,61,569–71(Nov.5,2021). 
AccordingtoSeasons,accommodatingplaintiffs’requesttocontinueworkingwhile

unvaccinatedwouldhaveriskednoncompliancewiththeCMSrule. And 
noncompliance,Seasonssays,wouldhaveimperiledSeasons’ongoingreceiptoffederal

8 fundsandexposedSeasonstopossiblemonetarypenalties. Seasonsfurtherarguesthat 
accommodatingplaintiffswouldhavecausedunduehardshipbecauseitwouldhave 
increasedtheriskofinfectionforSeasons’employeesandpatients,conflictedwitha 
businesspartner’srequirementthatitscontractors’employeesbevaccinated,and 
damagedSeasons’reputationforsafety.

Seasons’relianceontheCMSruleismisplaced. Thatrulenotonlyallowedbut “ 
require[d]providerstooffermedicalandreligiousexemptions[.]” Bidenv.Missouri,142 
S.Ct.647,651(2022)(percuriam)(emphasisadded). Therulerecognizedthat“there 
aresomeindividualswhomightbeeligibleforexemptionsfromtheCOVID 19 
vaccinationrequirementsinthis[rule]underexistingFederallaw,”andaccordingly 
required“thatprovidersandsuppliersincludedinthis[rule]establishandimplementa 
processbywhichstaffmayrequestanexemptionfromCOVID 19vaccination 
requirementsbasedonanapplicableFederallaw.” 86Fed.Reg.at61,572. Andthus, 
hadSeasonsgrantedareligiousormedicalexemptiontoplaintiffs,Seasonwouldnot 
havesufferedanylossoffederalfundingorbeensubjecttoanymonetarypenalties. 
AndbecausetheCMSrulerequiredSeasonsto“establishandimplementaprocessby
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whichstaffmayrequestanexemptionfromCOVID 19vaccinationrequirementsbased 
onanapplicableFederallaw,” id.,processingplaintiffs’exemptionrequestswouldhave 
requiredno“expenseandtrouble”beyondwhattheruleitselfrequired. Seasons’

9 relianceonSeaworth—acaseinwhichtheemployee’srequestedaccommodationwould 
haverequiredtheemployertoviolatetheInternalRevenueCode—istherefore unavailing.

Itistrue,asSeasonsargues,thatemployingunvaccinatedworkersmighthave 
createdunduehardshipforotherreasons. ButtheotherreasonscitedbySeasons—risk 
ofinfectiontostaffandpatients,injurytoSeasons’reputationforsafety,andlossofa 
businesspartnership—cannotjustifydismissalofplaintiffs’claims,foratleasttwo reasons:

First,theCourtcanconsideronlythosematerialsthatareproperlybeforeitona 
motiontodismiss,includingpublicrecordsandmaterialsembracedbythecomplaints. 
SeeNoble,543F.3dat983. Insupportofitsargumentaboutthepotentiallossofa

businesspartner,SeasonspointsonlytoitsownCOVID 19vaccinationpolicy,which 
statesthatSeasonswasmotivatedinpartbythebusinesspartner’sdecisiontorequire 
itscontractors’employeestobevaccinated. Thispolicyisembracedbythecomplaint, 
andthepartiesagreethatitisauthentic,andthustheCourtcanrelyonthefactthat 
Seasonsmadethestatementscontainedinthepolicy. SeeKushnerv.BeverlyEnters.,Inc., 
317F.3d820,831(8thCir.2003). ButtheCourtcannottreatthestatementsastrue. See 
LeMayv.Mays,18F.4th283,289(8thCir.2021). Andthus,inrulingonSeasons’ 
motionstodismiss,theCourtcannotassumethatabusinesspartnerinfactrequired

10 thatSeasons’staffbevaccinatedorthatanysuchdemandinfactmotivatedSeasons’ 
ownvaccinationmandate.

Second,andrelatedly,whetheragivenaccommodationwouldcause“undue hardship”isafact 
intensiveinquiry. Groff,600U.S.at470–71(“courtsmustapplythe 
testinamannerthattakesintoaccountallrelevantfactorsinthecaseathand,including 
theparticularaccommodationsatissueandtheirpracticalimpactinlightofthenature, 
sizeandoperatingcostofanemployer”(cleanedup));Harrellv.Donahue,638F.3d975, 
979(8thCir.2011)(“Determinationsofwhatconstitutesan‘unduehardship’mustbe madeonacase by 
casebasis.”). Itmaybetruethataccommodatingplaintiffsby 
offeringreligiousormedicalexemptionswouldhaveincreasedtherisktostaffand 
patientsordamagedSeasons’reputation—anditmaybetruethattheincreasedrisksor 
reputationaldamagewouldhavebeensignificantenoughtocreateanundue 
hardship—butthesearemattersthatcannotberesolvedwithoutafactualrecord. The 
CourtthereforedeniesSeasons’motionstodismisswithrespecttoplaintiffs’TitleVII claims.
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C. CountII—ReligiousDiscriminationUndertheMHRA Eachplaintiffalsoassertsareligious 
discriminationclaimundertheMHRA. 
Likeplaintiffs’TitleVIIclaims,plaintiffs’MHRAclaimsrestonallegationsthatSeasons

failedtoaccommodatetheirreligiousbeliefswhenitrefusedtogranttheman

11 exemptiontothevaccinationmandate. SeasonsmovestodismisstheMHRAclaims, 
makingnotonlytheargumentsthatitmadeinmovingtodismisstheTitleVIIclaims 
(argumentsthattheCourthasalreadyrejected),buttheadditionalargumentthatthe 
MHRAdoesnotimposeadutytoaccommodatereligion.

TheMHRAforbidsanemployerto“discharge”anemployee“becauseof”the 
employee’s“religion,”butnowheredoestheMHRAexpresslymentionadutyto accommodatereligion. 
SeeMinn.Stat.§363A.08,subd.2. TheMinnesotaSupreme 
Courthasyettodecidewhetheraplaintiffmayrecoverforreligiousdiscrimination 
undertheMHRAonafailure to accommodatetheory. “IftheMinnesotaSupreme 
Courthasnotspokenonaparticularissue,”afederalcourt“mustattempttopredict 
howtheMinnesotaSupremeCourtwoulddecide[the]issueand‘mayconsiderrelevant 
stateprecedent,analogousdecisions,considereddicta...andanyotherreliabledata.’” 
IntegrityFloorcovering,Inc.v.Broan Nutone,L.L.C.,521F.3d914,917(8thCir.2008)

(quotingKovarikv.Am.Fam.Ins.Grp.,108F.3d962,964(8thCir.1997)).

SomelowercourtshavefoundthattheMHRArequiresaccommodationof religion. 
SeeBenjaminv.Cnty.ofHennepin,No.C8 96 1122,1996WL679690,at*3(Minn. 
Ct.App.Nov.26,1996)(“Religiousdiscriminationclaimsturnonwhetheranemployer 
has‘reasonablyaccommodated’religiouspracticesintheworkplace.”);seealsoMaroko 
v.WernerEnters.Inc.,778F.Supp.2d993,998n.5(D.Minn.2011);Haliyev.Celestica

12 Corp.,717F.Supp.2d873,876n.1(D.Minn.2010). Recently,however,inaseriesof relatedvaccination 
mandatecases,ajudgeofthisCourtconcludedthat“theMHRA 
doesnotobligateemployerstoprovidereligiousaccommodations,[and]statelaw 
claim[s]forfailuretoaccommodate[plaintiffs’]religiousbeliefs[are]notcognizable.” 
Aronsonv.OlmstedMed.Ctr.,No.22 CV 1594(ADM/JFD),2023WL2776095,at*5(D.

Minn.Apr.4,2023);seealsoBalowv.OlmstedMed.Ctr.,No.22 CV 1668(ADM/JFD), 
2023WL2776028,at*5(D.Minn.Apr.4,2023);Bearbowerv.OlmstedMed.Ctr.,No.22 CV 
2459(ADM/JFD),2023WL2776029,at*5(D.Minn.Apr.4,2023);Kehrenv.Olmsted

Med.Ctr.,No.22 CV 1560(ADM/JFD),2023WL2776094,at*5(D.Minn.Apr.4,2023); 
Tipckev.OlmstedMed.Ctr.,No.22 CV 2470(ADM/JFD),2023WL2776098,at*5(D. Minn.Apr.4,2023). 
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ThisCourtrespectfullydisagreeswiththeOlmstedMedicalCentercasesandfinds

thattheMHRAdoesindeedrequireemployerstoreasonablyaccommodatethe 
religiouspracticesoftheiremployees. Minnesotacourts(andfederalcourtsapplying 
Minnesotalaw)havefrequentlyrecognizedthe“substantialsimilarities”betweenthe 
MHRAandTitleVII,andcourtsroutinelyapplyTitleVIIcaselawwhenanalyzing MHRAclaims. 
Sigurdsonv.IsantiCnty.,386N.W.2d715,719(Minn.1986);Hunterv. 
UnitedParcelServ.,Inc.,697F.3d697,702(8thCir.2012). Whereprovisionsofthe 
MHRAare“notsimilartoprovisionsoffederalanti discriminationstatutes,however,

13 [Minnesotacourts]havedepartedfromthefederalrule”ininterpretingtheMHRA. 
McBeev.TeamIndus.,Inc.,925N.W.2d222,228(Minn.2019)(quotingKoltonv.Cnty.of 
Anoka,645N.W.2d403,407(Minn.2002)).

Here,thefederalandstateprovisionsregardingreligiousdiscriminationare almostidentical. 
Bothstatutesmakeitunlawfulforanemployerto“discharge”an 
employee“becauseof”theemployee’s“religion,”subjecttocertainexceptions. 
CompareMinn.Stat.§363A.08,subd.2with42U.S.C.§2000e 2(a). Andbothstatutes

havebeeninterpretedtoallowforemployment discriminationclaimsbasedon 
disparateimpactaswellasdisparatetreatment. SeeMonsonv.RochesterAthleticClub, 
759N.W.2d60,65(Minn.Ct.App.2009). 
Thatsaid,thereisoneimportantdifferencebetweenthestatutes’provisions

regardingreligiousdiscrimination: OnlyTitleVIIdefinestheterm“religion.” Compare 
Minn.Stat.§363A.03with42U.S.C.§2000e(j)(defining“religion”toinclude“all 
aspectsofreligiousobservanceandpractice,aswellasbelief,unlessanemployer 
demonstratesthatheisunabletoreasonablyaccommodatetoanemployee’sor 
prospectiveemployee’sreligiousobservanceorpracticewithoutunduehardshiponthe 
conductoftheemployer’sbusiness”). AnditisinTitleVII’sdefinitionof“religion”that 
thestatuteexplicitlyreferstoadutytoaccommodate. See42U.S.C.§2000e(j).

14 DespitethetextualdifferencebetweenTitleVIIandtheMHRA,theCourt 
believesthattheMinnesotaSupremeCourtwouldfindthat,likeTitleVII,theMHRA 
imposesadutyofreligiousaccommodation. ThatisbecauseTitleVIIimposedsucha 
dutybeforeitwasamendedin1972toexplicitlyreferto“accommodation.”SeeAnsonia 
Bd.ofEduc.v.Philbrook,479U.S.60,63n.1(1986). Inotherwords,TitleVIIwasdeemed 
toimposeadutyofreligiousaccommodationatatimewhenitstextwasmaterially 
indistinguishablefromthecurrenttextoftheMHRA.

TitleVIIwasenactedin1964. Soonafter,TitleVII’s“prohibitionagainst 
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religiousdiscrimination...raisedthequestionofwhetheritwasimpermissible...to 
discharge...apersonwhoforreligiousreasonsrefusedtoworkduringtheemployer’s normalwork week.” 
Hardison,432U.S.at72. Inotherwords,courtsbegantograpple 
withthequestionofwhetherandunderwhatcircumstancesanemployerwasrequired 
toaccommodateanemployeewhosereligiousbeliefsconflictedwiththeemployer’s requirements. 
In1966,theEEOCpublishedaguidelinethat“declaredthatanemployerhadan

obligationunderthestatute‘toaccommodate...thereasonablereligiousneedsof 
employees...wheresuchaccommodationcanbemadewithoutseriousinconvenience 
totheconductofthebusiness.’” Id.(citing29C.F.R.§1605.1(1967)). TheEEOC

15 amendedtheguidelinein1967toincludethe“reasonabl[e]accommodat[ion]”language 
thatCongresslateraddedtoTitleVII. Seeid.at72–73,76n.11. 
InHardison,theSupremeCourtheldthatitdidnotneedtoconsiderwhetherthe

newstatutorydefinitionofreligion—includingits“reasonabl[e]accommodat[ion]” 
language—wasretroactivelyapplicabletoeventsthatoccurredbeforeTitleVIIwas amendedin1972. 
Id.at76n.11. TheCourtsoheldbecauseitfoundthattheEEOC’s 
guidelinewas“entitledtosomedeference,atleastsufficientinthiscasetowarrant... 
acceptingtheguidelineasadefensibleconstructionofthepre 1972statute.” Id. In 
otherwords,theSupremeCourtfoundthatthepre 1972versionofTitleVIIimposeda 
dutyofreligiousaccommodation. SeeCivilRightsActof1964,Pub.L.No.88 352, 
§§701–03,78Stat.241,253–57(1964).

Itiscriticaltonote,then,thatTitleVII’sdutytoaccommodatereligiondidnot 
originatein1972,whenCongressaddedthe“reasonabl[e]accommodat[ion]”language. 
Instead,TitleVIIhasimposedadutytoaccommodatereligionfromthebeginning. The

“reasonabl[e]accommodat[ion]”languagewasaddedin1972nottocreatesuchaduty 
(again,italreadyexisted)buttolimitthatduty. See42U.S.C.§2000e(j)(defining

“religion”toinclude“allaspectsofreligiousobservanceandpractice,aswellasbelief, 
unless”theemployercannot“reasonablyaccommodatetoanemployee’sorprospective

16 employee’sreligiousobservanceorpracticewithoutunduehardship”(emphasis added)). 
Asnoted,therelevantlanguageofthecurrentMHRAismateriallyidenticalto

therelevantlanguageofthepre 1972versionofTitleVII. Bothprohibitanemployerto 
“discharge”anemployee“becauseof...religion.” 42U.S.C.§2000e 2;Minn.Stat. §363A.08,subd.2. 
Asalsonoted,ininterpretinglanguageintheMHRAthatis 
materiallyidenticaltocorrespondinglanguageinTitleVII,Minnesotacourtshave 
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almostinvariablyinterpretedtheMHRA’slanguageinamannerthatisconsistentwith 
howfederalcourtshaveinterpretedTitleVII’slanguage. ThisleadstheCourttobelieve 
that,justasfederalcourtsinterpretedTitle’sVII’sprohibitionon“discharg[ing]”an 
employee“becauseof...religion”toimposeadutytoaccommodate,theMinnesota 
SupremeCourtwouldinterprettheMHRA’sprohibitionon“discharg[ing]”an 
employee“becauseof...religion”todolikewise. 
TheCourt’sconclusionisbolsteredbydecisionsofcourtsofotherstatesthat

havelookedtofederallawforguidanceindeterminingwhetherstatelawsthatprohibit 
religiousdiscrimination,butsaynothingexplicitaboutaccommodation,imposeaduty 
toaccommodatereligion. Forexample,theWashingtonSupremeCourtreliedon 
TitleVII’shistory(recountedabove)whenholdingthattheWashingtonLawAgainst 
Discrimination(WLAD)“createsacauseofactionforfailuretoreasonably

17 accommodateanemployee’sreligiouspractices,”notwithstandingtheWLAD’ssilence 
onreligiousaccommodation. Kumarv.GateGourmetInc.,325P.3d193,201,203(Wash. 2014). 
Inreachingthatholding,thecourtalsoobservedthatWashingtonlaw,like 
TitleVII,“prohibitsemploymentpracticesthatarediscriminatoryineffectaswellas 
thosebasedondiscriminatoryintent.” Id.at201–02(citingGriggsv.DukePowerCo.,401 
U.S.424,429–30(1971),andFahnv.CowlitzCnty.,610P.2d857(Wash.1980),amended 
subnom.Fahnv.Civ.Serv.Comm’nofCowlitzCnty.,621P.2d1293(Wash.1981));cf. 
Monson,759N.W.2dat65(explainingthataplaintiffmayproveemployment 
discriminationinviolationoftheMHRAbasedondisparateimpact). Notingthat 
“WashingtoncourtsconstruetheWLAD’sprotectionsbroadly,”thecourtheldthatthe 
WLADimposedadutyonemployerstoaccommodatetheiremployees’religious practices. 
Kumar,325P.3dat202–03;seealsoMe.Hum.Rts.Comm’nv.Loc.1361,United PaperworkersInt’lUnionAFL 
CIO,383A.2d369,378(Me.1978)(observingthat“any 
dischargebaseduponreligionwouldbeaviolation”oftheMaineHumanRights 
Act—whichdidnotexplicitlyrefertoaccommodations—unlessthatlawwere 
interpretedtorequireemployerstomakeonlyaccommodationsthatwerereasonable 
anddidnotpresentunduehardship).

OnecouldarguethattheMHRA’sfailuretoexpresslydefine“religion”as 
including“allaspectsofreligiousobservanceandpractice,”see42U.S.C.§2000e(j)—or,

18 indeed,todefinereligionatall,seeMinn.Stat.§363A.03—suggeststhattheMHRA 
protectsonlybelief,ratherthan“observancesorpractices”compelledbythosebeliefs. 
Inotherwords,onecouldarguethat,althoughanemployercannotfireanemployeefor

believingthatsheshouldnotworkonthesabbath,anemployercanfireanemployeefor 
refusingtoworkonthesabbathonaccountofthatbelief. 
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Butsuchanarrowinterpretationof“religion”isatoddswithhowtheMHRA

itselfdirectsthatitshouldbeconstrued. “TheMHRAisaremedialactthatshouldbe 
‘construedliberally,’Minn.Stat.§363A.04,inordertoaccomplishitspurposeof 
‘secur[ing]forpersonsinthisstate,freedomfromdiscrimination,’Minn.Stat.§363A.02, subd.1(a).” 
Rasmussenv.TwoHarborsFishCo.,832N.W.2d790,795(Minn.2013). 
Interpreting“religion”asthattermisusedintheMHRAtobenarrowerthan“religion”

asthattermisusedinTitleVIIwouldconflictwiththeMHRAitself,aswellaswiththe 
longstandingpracticeoftheMinnesotacourtstointerprettheMHRAtoprovidenoless 
protectionthanTitleVII. SeeSigurdson,386N.W.2dat719(notingthepracticeof 
interpretingtheMHRAwithreferencetoTitleVIIprinciples).

Finally,theCourtacknowledgesthattheMHRAcontainsaprovisiontitled 
“ReasonableAccommodation”thatisseparatefromtheMHRAprohibitionon 
dischargingemployeesbecauseofrace,religion,disability,orotherprotected characteristics. 
This“ReasonableAccommodation”provisionmentionsonly

19 disabilities,omittinganyreferencetoreligion. SeeMinn.Stat.§363A.08,subd.6. The 
OlmstedMedicalCentercasesregardedthisomissionassignificantevidencethatthe 
MinnesotaLegislaturedidnotintendtheMHRAtorequireemployerstoaccommodate 
theiremployees’religions. Aronson,2023WL2776095at*4. Again,thisCourtrespectfullydisagrees. 
Aclaimoffailuretoaccommodate

religion—suchasplaintiffs’claimsunderTitleVIIandtheMHRA—isnota 
freestandingcauseofactionthatcreatesliabilitywhenanemployermerelydeclinesto 
accommodateanemployee’sreligion(suchasbydenyingarequestnottoworkon 
Sundays)butotherwisedoesnottakeanadverseactionagainsttheemployee. 2

By 2

SeeEEOCv.Abercrombie&FitchStores,Inc.,575U.S.768,771–72(2015) (evaluatingaTitleVIIfailure to 
accommodateclaimasadisparate treatmentclaim,and 
confirmingthatTitleVIIsetsforthnofreestandingfailure to accommodateclaim);Jones 
v.TEKIndus.,Inc.,319F.3d355,359(8thCir.2003)(treatingadverseactionasan elementofaTitleVIIfailure to 
accommodateclaim);seealsoExby Stolleyv.Bd.ofCnty. Comm’rs 
,979F.3d784,793n.3(10thCir.2020)(enbanc)(notingthat,“whereasunder theADAafailure to 
accommodateclaimisafreestandingclaimofdiscrimination 
basedonafailuretomeetanaffirmativeduty,...TitleVIIdoesnothavesucha 
freestandingclaim”);Walkerv.IndianRiverTransp.Co.,No.8:15 CV 2246 T 27TGW, 
2017WL388921,at*7(M.D.Fla.Jan.27,2017),aff’d ,741F.App’x740(11thCir.2018) 
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(holdingthatanemployeewhoserequestforareligiousaccommodationwasdenied 
couldnotrecoverunderTitleVIIbecause“[he]wasneversubjectedtoanadverse 
employmentactionorotherwisedisciplined”);EEOCv.JBSUSA,LLC,339F.Supp.3d 
1135,1176(D.Colo.2018)(“TheCourtagrees...thatfreestandingreligious 
accommodationclaimsarenotviableinlightofAbercrombie.”);EEOCv.Jetstream 
GroundServs.,Inc.,No.13 CV 02340 CMA KMT,2016WL879625,at*3–5(D.Colo.Mar. 
8,2016)(rejectingargument“thatanemployerhasanaffirmativedutytoaccommodate 
anemployee’sreligiouspractice,suchthatanemployer’smerefailuretomakea religiousaccommodation— 
withoutmore—constitutesadistinct,‘freestanding’causeof

(continued...) 20 contrast,theMHRA’s“ReasonableAccommodation”provisionmayrequireaffirmative 
stepstoaccommodatedisabilitiesevenwhenanemployerdoesnottakeadverseaction 
(asidefromthefailuretoaccommodateitself). SeeHooverv.NorwestPriv.Mortg. 
Banking,632N.W.2d534,547(Minn.2001),ascorrectedondenialofreh’g(Sept.6,2001) 
(holdingthat,“inordertomaintainareasonableaccommodationclaim[underthe 
MHRA],Hoover[was]requiredtoestablishthatNorwestknewofherdisabilityand 
failedtomakeareasonableaccommodationforthatdisability”).

3 Inotherwords,the veryactoffailingto“mak[e]facilitiesreadilyaccessibletoandusablebyindividuals

2 (...continued) actionunderTitleVII”). 3 
TheEighthCircuitstatedinacaseinvolving“reasonableaccommodation[ofa 
disability]anddisabilitydiscriminationclaims”undertheMHRA(butnofederal 
claims)thataplaintiffallegingfailuretoaccommodatedisability“mustshowthathe 
sufferedanadverseemploymentactionbecauseofhisdisability.” Kammuellerv.Loomis, 
Fargo&Co.,383F.3d779,781,788(8thCir.2004). Butinsupportofthatproposition,the 
courtreliedonapriorcase’sdescriptionoftheelementsofadiscriminatorydischarge claim. 
Id.(citingLiljedahlv.RyderStudentTransp.Servs.,Inc.,341F.3d836,841(8thCir. 2003)). 
ThecasethatthecourtcitedalsoaddressedanMHRAfailure to accommodate 
claim,butdidsowithoutmentioningaseparateadverse actionrequirement. 
Inanyevent,totheextentthatKammuellersuggestedthataplaintiffwouldfailto

stateaclaimforfailuretoaccommodateadisabilityundertheMHRAifshedidnot 
proveanadverseactionseparatefromthefailuretoaccommodateitself,thatsuggestion 
wouldbedicta,becausetheKammuellercourtconcludedthattheplaintifftherehad 
shownanadverseaction(dischargefromemployment). Id.;Sanzonev.MercyHealth, 
954F.3d1031,1039(8thCir.2020),ascorrected(Apr.9,2020)(“Dictaisajudicial 
commentmadewhiledeliveringajudicialopinion,butonethatisunnecessarytothe 
decisioninthecaseandthereforenotprecedential.”(cleanedup)).

21 withdisabilities,”Minn.Stat.§363A.08,subd.6(a)—evenintheabsenceofdischarge, 
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failuretohire,orotheradverseaction—mightgiverisetoliabilityundertheMHRA’s 
“ReasonableAccommodation”provision. BecausetheMHRA’sdisability 
accommodationsprovision,sounderstood,requiresmorethanrefrainingfrom

disability baseddischarge,failuretohire,orotherformsofdiscriminationalready 
prohibitedbyMinn.Stat.§363A.08,subd.2,theCourtdoesnotconstruetheMHRA’s 
lackofexplicitlanguageregardingaccommodatingreligionascompellingevidencethat 
theMHRAimposesnosuchdutywhatsoever. Atbottom,theCourtdoubtsthatthe 
MinnesotaSupremeCourtwouldinterprettheMHRAtopermitanemployertofirean 
employeeinsteadofreasonablyaccommodatingherreligion,whichiswhatplaintiffs allegeinthiscase.

Forthesereasons,theCourtpredictsthattheMinnesotaSupremeCourtwould 
concludethattheMHRArequiresemployerstoreasonablyaccommodatethereligious 
practicesoftheiremployeestothesameextentthatTitleVIIrequiressuchan accommodation. 
TheCourthasalreadyheldthatplaintiffshavepleadedplausible failure to 
accommodateclaimsunderTitleVII. Necessarily,then,theyhavepleaded plausiblefailure to 
accommodateclaimsundertheMHRA. 22 D. CountIII—DisabilityDiscriminationUndertheADA 
PlaintiffsasserttwotypesofclaimsundertheADA. First,theyarguethat Seasons’COVID 
19vaccinationrequirementviolatedtheADA’sprohibitionagainst 
medicalexaminationsanddisabilityinquiriesthatareneitherjob relatednorconsistent 
withbusinessnecessity. Second,plaintiffsarguethatSeasons,bydenyingplaintiffs’ 
requestsformedicalexemptionstothevaccinationrequirement,failedtoaccommodate 
plaintiffs’disabilitiesasrequiredbytheADA. 1. AdministrativeExhaustion

AplaintiffallegingaviolationoftheADAmustfileachargewiththe 
appropriateadministrativeagencyandreceivearight to sueletterbeforecommencing 
alawsuitinfederalcourt. McSherryv.TransWorldAirlines,Inc.,81F.3d739,740n.3(8th 
Cir.1996)(percuriam). SeasonsarguesthatMoenfailedtoexhaustheradministrative 
remedieswithrespecttoherADAclaimbecauseherEEOCchargeallegedonly religion 
baseddiscriminationunderTitleVII,withoutmentioningdisability based discriminationundertheADA. 
4

Moencontendsthatthedisabilitydiscriminationshe 
nowallegesissufficientlyrelatedtothesubstanceofherEEOCchargetoallowherto litigatetheADAclaim.

4 “[A]nEEOCchargeisapartofthepublicrecordandmaybeconsideredona motiontodismiss.” 
Blakleyv.SchlumbergerTech.Corp.,648F.3d921,931(8thCir.2011).

23 “Aplaintiffwillbedeemedtohaveexhaustedadministrativeremediesasto 
allegationscontainedinajudicialcomplaintthatarelikeorreasonablyrelatedtothe 
substanceofchargestimelybroughtbeforetheEEOC.” Williamsv.LittleRockMun. 
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WaterWorks,21F.3d218,222(8thCir.1994). ThepredicateEEOCchargethus“need 
notspecificallyarticulatethepreciseclaim”thataplaintiffbringstocourt,butthe 
charge“mustneverthelessbesufficienttogivetheemployernoticeofthesubjectmatter 
ofthechargeandidentifygenerallythebasisforaclaim.” Humphriesv.PulaskiCnty. 
SpecialSch.Dist.,580F.3d688,697(8thCir.2009)(cleanedup). “Sincethepurposeof 
requiringplaintifftofirstfileachargewiththeEEOCistofacilitatetheEEOC’s 
investigatoryandconciliatoryrole,thesweepoftheadministrativechargeisas‘broad 
asthescopeoftheEEOCinvestigationwhichcouldreasonablybeexpectedtogrowout 
ofthechargeofdiscrimination.’” Simmonsv.NewPub.Sch.Dist.No.Eight,251F.3d 
1210,1216(8thCir.2001)(enbanc)(quotingKellsv.SinclairBuick–GMCTruck,Inc.,210 
F.3d827,836(8thCir.2000)),abrogatedonothergroundsbyTorgersonv.CityofRochester, 
643F.3d1031(8thCir.2011).

Here,Moen’sallegationofdisabilitydiscriminationfallsoutsidethescopeofan 
EEOCinvestigationthatwouldreasonablybeexpectedtoarisefromherallegationof 
religiousdiscrimination. Moen’sEEOCchargespecificallyandexclusivelylists 
“Religion”asthebasisofthediscriminationsheallegedlyexperienced. VanRybroek

24 Decl.Ex.E,CaseNo.22 CV 1923(PJS/JFD),ECFNo.10 1,at14(hereinafter“Moen EEOCCharge”). 
HerchargeexplainsthatSeasonsrequiredallemployeestoobtain COVID 
19vaccinationsandstatesthatMoenrequesteda“religiousaccommodation” thatwasdenied. Id. 
ThechargedoesnotevenmentionSeasons’policytodenymedical andnon religiouspersonalexemptions. 
Id. Moen’schargeofferednohintthatMoen 
hadadisabilityoreventhatshehadmedicalconcerns,muchlessthatSeasonshad 
refusedtoaccommodatethatdisabilityorthoseconcerns. Id.;cf.Williams,21F.3dat 222–23. 
TheCourtthereforedismissesMoen’sADAclaimwithoutprejudice. SeeCalico 
TrailerMfg.Co.v.Ins.Co.ofN.Am.,155F.3d976,978(8thCir.1998).

2. UnlawfulExaminationorMedicalInquiry 
Asnoted,plaintiffsallegethatSeasons’vaccinationrequirementviolatedthe 
ADA’sprohibitiononrequiringmedicalexaminationsormaking“inquiriesofan 
employeeastowhethersuchemployeeisanindividualwithadisabilityorastothe 
natureorseverityofthedisability,unlesssuchexaminationorinquiryisshowntobe job 
relatedandconsistentwithbusinessnecessity.” 42U.S.C.§12112(d)(4)(A). 
Specifically,plaintiffsclaimthatSeasons’vaccinationrequirementviolatedthis

provisionbecauseaninquiryintovaccinationstatus—aswouldbenecessaryto

25 determinecompliancewiththevaccinationmandate—couldrevealwhetheremployees 
have“longCOVID,”whichplaintiffscharacterizeasadisability. 5
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Plaintiffsconcedethattheydonotknowofasinglecaseinwhichsuchaclaim

hassucceeded. NorhastheCourtfoundanysuchcase,andforgoodreason. Plaintiffs’ 
concernsaboutthevaccinationmandate’scapacitytorevealdisabilitystatusmakeno sense. 
Plaintiffsfailtoexplainhowasimpleinquiryintovaccinationstatus—”haveyou 
beenvaccinatedforCOVID?”—wouldrequireanemployeetodiscloseanyinformation aboutadisability. 6

Iftheemployeeanswers“yes,”theemployerwouldknownothing 
aboutherhealthexceptthatshe’sbeenvaccinated. Iftheemployeeanswers“no,”the 
employerwouldknownothingaboutherhealthexceptthatshe’snotbeenvaccinated. 
Theemployerwouldhavenoideawhytheemployeehadnotbeenvaccinated—whether

itwasbecauseoflaziness,orreligiousbelief,ormedicalconcerns,ornaturalimmunity 
acquiredthrougharecentinfection. Andbecausetheemployerwouldhavenoidea 
whethertheemployeehadeverbeeninfectedwithCOVID 19,theemployerwould

5 “LongCOVID”or“Post COVIDConditions”refertolong termeffectsfroma COVID 19infection. 
Ctrs.forDiseaseControlandPrevention,LongCOVID, https://www.cdc.gov/coronavirus/2019 ncov/long 
term effects/(lastvisitedSeptember 28,2023). 6 
PlaintiffschallengeonlySeasons’vaccinationrequirement. Atthehearingandin 
theirbriefing,plaintiffsmakeclearthattheyarenotchallengingSeasons’requirement totestforCOVID 19. 
TheCourtthereforeneednotdeterminewhethersuchtestingwas “job 
relatedandconsistentwithbusinessnecessity.” 42U.S.C.§12112(d)(4)(A).

26 certainlyhavenoideawhethertheemployeewassufferingfromlongCOVID. 
GuidancefromtheEEOCconfirmsthataskingaboutvaccinationdoesnotviolatethe ADA’smedical 
inquiryprovision. SeeEEOCCOVID 19Guidance§K.9(“requesting 
documentationorotherconfirmationofvaccinationisnotadisability relatedinquiry 
undertheADA,andtheADA’srulesaboutmakingsuchinquiriesdonotapply”). U.S. 
EqualEmp.OpportunityComm’n,WhatYouShouldKnowAboutCOVID 19andthe 
ADA,theRehabilitationAct,andOtherEEOLaws,https://www.eeoc.gov/wysk/ what you should know 
about covid 19 and ada rehabilitation act and other eeo laws (lastvisitedSept.28,2023).

Inshort,plaintiffs’allegationsdonotsupportaplausibleclaimthatSeasons 
violatedtheADA’sprohibitionagainstmedicalexaminationsandinquiries. TheCourt 
thereforedismissestheseclaimswithprejudice.

3. FailuretoAccommodate Finally,plaintiffsallegethatSeasonsfailedtoaccommodatetheirdisabilitiesin 
violationoftheADA. See42U.S.C.§12112(b)(5)(A)(definingdisabilitydiscrimination 
toincludefailuretoaccommodateunlessaccommodationwouldimposeanundue hardship).
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Toprevailonaclaimforfailuretoaccommodateadisability,aplaintiffmust 
“establishbothaprimafaciecaseofdiscriminationbasedondisabilityandafailureto

27 accommodateit.” Schaffhauserv.UnitedParcelServ.,Inc.,794F.3d899,905(8thCir. 2015). 
Plaintiffs’allegationsmakebothoftheseshowingsplausible.

a. PrimaFacieCase Toestablishaprimafaciecaseofdisabilitydiscrimination,aplaintiffmustshow 
thatshe“(1)hasadisabilitywithinthemeaningoftheADA,(2)isaqualifiedindividual 
undertheADA,and(3)sufferedanadverseemploymentactiondueto[her]disability.” 
Mobleyv.St.Luke’sHealthSys.,Inc.,53F.4th452,456(8thCir.2022)(citingHuberv.Wal 
MartStores,Inc.,486F.3d480,482(8thCir.2007)). TheADAdefinesa“disability”to

include“aphysicalormentalimpairmentthatsubstantiallylimitsoneormoremajor lifeactivities.” 
42U.S.C.§12102(1)(A). Majorlifeactivitiesincludethe“operationofa 
majorbodilyfunction,”including“functionsoftheimmunesystem.” Id.§12102(2)(B). 
“Animpairmentthatisepisodicorinremissionisadisabilityifitwouldsubstantially

limitamajorlifeactivitywhenactive.” Id.§12102(4)(D). 
Asnoted,Robsahmallegesthatshehadcancerthatwasinremission,andthat

her“immunesystemisweakened.” Thisissufficienttoplausiblyallegethatshehada disability. 
Oehmkev.Medtronic,Inc.,844F.3d748,756(8thCir.2016)(theplaintiff’s 
cancer,“evenwhileinremission,”was“clearlyacovereddisabilityundertheADA”).

WhetherLeeplausiblyallegesthatshehadadisabilityisacloserquestion. Lee 
claimsthatshe“sufferednausea,dizzinessandweakness,paralysis,andothereffects

28 requiringhospitalizationafterapreviousvaccination”andwas“atriskforsuffering 
strokes”fromaCOVID 19vaccine. TheCourtagreeswithSeasonsthatthecomplaint 
offersfewdetailslinkingthesehealthconcernstoanidentifiable“impairment,” 
whetherepisodicorotherwise. ButtheCourtwilldeferdecidingwhetherLeehasa 
“disability”withinthemeaningoftheADAuntilithasafullfactualrecord. 
Seasonsalsoarguesthatplaintiffshavefailedtoplausiblyallegethattheyare

qualifiedtoperformtheirjobs. Specifically,Seasonsarguesthatensuringpatientsafety 
isanessentialfunctionofplaintiffs’jobsandthatplaintiffswouldnotbequalifiedto 
performthatfunctionwithoutbeingvaccinatedagainstCOVID 19. Butthisargument 
failstopersuadetheCourtthatitisimplausiblethatplaintiffswerequalifiedtoperform 
theiressentialjobfunctions. Tobeginwith,thisquestionturnsonfactsthatarenot 
beforetheCourtonthismotiontodismiss. Moreimportantly,plaintiffsallegethatthey 
didperformtheiressentialjobfunctionswhileunvaccinated,toSeasons’satisfaction, beforeCOVID 
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19vaccinesbecameavailable. TheCourtthereforefindsthatplaintiffs 
haveadequatelypleadedaprimafaciecase.

b. FailuretoAccommodate Plaintiffshavealsoplausiblyallegedthatthey“couldhavebeenreasonably 
accommodatedbutfortheemployer’slackofgoodfaith.” Schaffhauser,794F.3dat906 
(quotingPeytonv.Fred sStoresofArk.,Inc.,561F.3d900,902(8thCir.2009)). 29 
Specifically,plaintiffsallegethatthe“statusquo”duringwhichSeasonsencouragedbut 
didnotrequireCOVID 19vaccinations“wasworking.” LeeAm.Compl.¶15; 
Moen/RobsahmAm.Compl.¶17. Accordingtoplaintiffs,non pharmaceutical 
measuressuchasdistancing,handhygiene,andmaskinghadsuccessfullyminimized thespreadofCOVID 
19amongSeasons’employeesandpatients—andSeasons concededasmuch. 
LeeAm.Compl.¶18;Moen/RobsahmAm.Compl.¶20. Thus,the 
complaintsplausiblyallegethatareasonableaccommodationwaspossible.

Onceaplaintiffhasshownthatareasonableaccommodationispossible,the 
burdenshiftstothedefendantto“showspecial(typicallycase specific)circumstances 
thatdemonstrateunduehardshipintheparticularcircumstances.” USAirways,Inc.v. 
Barnett,535U.S.391,402(2002). Echoingitsargumentsfordismissingthereligious 
accommodationclaims,Seasonsarguesthatanyaccommodationallowingplaintiffsto

remainunvaccinatedwouldhavecreated“unduehardship.” Hardshipis“undue” 
undertheADAonlyifitinvolves“significantdifficultyorexpense,”whenconsidered 
inlightofseveralstatutoryfactors,including“thenatureandcostofthe 
accommodationneeded,”theeconomicandoperationalimpactonthefacilityinvolved, 
theoverallsizeandresourcesoftheemployer,andtheemployer’s“typeofoperation” 
includingitsworkforce’sstructureandfunctions. 42U.S.C.§12111(10)(A)–(B). These 
factorsmakeclearthat,likeTitleVII’s“unduehardship”inquiry,theADA’s“undue

30 hardship”inquiryisfactintensive. ForsubstantiallythesamereasonsthatSeasonsfails 
toshowunduehardshipasamatteroflawwithrespecttoplaintiffs’failure to 
accommodateclaimsunderTitleVII,Seasonsalsofailstodosowithrespectto

plaintiffs’failure to accommodateclaimsundertheADA. TheCourtthereforedenies 
Seasons’motiontodismissLee’sandRobsahm’sfailure to accommodateclaimsunder theADA.

ORDER Basedontheforegoing,andonallofthefiles,records,andproceedingsherein, 
ITISHEREBYORDEREDTHAT:

1. InLeev.SeasonsHospice,No.22 CV 1593(PJS/DJF),Seasons’motionto

dismiss[ECFNo.15]isGRANTEDINPARTandDENIEDINPARTas follows: a. 
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CountIIIisDISMISSEDWITHPREJUDICEinsofarasitassertsaclaim

toreliefpursuantto42U.S.C.§12112(d)(4). b. CountIVisDISMISSEDWITHOUTPREJUDICE. 2. 
InRobsahmv.SeasonsHospice,No.22 CV 1923(PJS/JFD),Seasons’motion

todismiss[ECFNo.15]isGRANTEDINPARTandDENIEDINPARTas follows:

31 a. CountIIIisDISMISSEDWITHOUTPREJUDICEastoMoen. b. 
CountIIIisDISMISSEDWITHPREJUDICEastoRobsahminsofarasit

assertsaclaimtoreliefpursuantto42U.S.C.§12112(d)(4). c. 
CountIVisDISMISSEDWITHOUTPREJUDICE.

Dated: September29,2023 s/PatrickJ.Schiltz PatrickJ.Schiltz,ChiefJudge

UnitedStatesDistrictCourt
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