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This is an action to recover an attorney fee alleged to have been earned by respondent as attorney for 
the appellant, ChristineBerrum, in an action for divorce instituted by her. Her husband was joined in 
the instant action. The court found that thereasonable value of the legal services rendered by the 
attorney to said Christine Berrum was the sum of $1,500, and awardedjudgment accordingly against 
her and her co-defendant. Both have appealed from the judgment and order overruling their motion 
fora new trial. They will sometimes be referred to as husband and wife.

The facts about which there is no dispute are as follows: Shortly before her action for divorce came 
on for trial the wifeemployed respondent as associate counsel to her attorney in that action. It was 
understood and agreed that he was to look to herindividually for his compensation and was to receive 
no part of any counsel fees that might be awarded by the court in the actionagainst her husband. 
From the time of his employment throughout the trial and for several days after judgment was 
entered,respondent acted as her associate counsel in the case. By that judgment a divorce was denied. 
Pursuant to the consent of thehusband it was adjudged therein that the husband return to the wife 
the sum of $6,450 principal and interest of certain moneys, theseparate property of the wife; that he 
pay her $2,000 to be used by her as she wished; that he pay to her the sum of $8,000 tobe expended in 
the construction of a modern home, said sum to be deposited to her credit in the First National Bank 
in Reno,Nevada, or such other responsible bank as she might select on or before the first day of July, 
1937; and that he pay to her the sumof $200 a month for the months of March, April and May 1937, 
the sum of $150 a month for the twelve months commencing with thefirst day of June, 1937, the sum 
of $175 a month for the twelve months commencing with the first day of June, 1938, the sum of $200 a 
month for the twelve months commencing with the first day of June 1937, the sum of $200 a month 
for the twelve months commencingwith the first day of June 1939, and a like sum monthly thereafter 
so long as she shall live, or until there shall be a division ofthe community property, all of said 
monthly sums being for support and maintenance. It was further adjudged that she have a lifeestate 
in an improved parcel of land in Reno, the same to become her separate property if she should elect 
to construct a new homeon said parcel of land. She was awarded her costs.

At the final hearing in the foregoing action the court allowed her original counsel an attorney fee and 
at that time respondentstated in the presence of the husband and his attorney that he was to be paid 
by the wife personally and therefore it would not beproper for the court to make any allowance of 
attorney fee in the action to him, but that any allowance of attorney fee in theaction should be made 
to compensate the original attorney, William M. Kearney, who should receive all of the attorney fee 
sodecreed. On the 3rd day of May, 1937, there was personally served upon the husband a written 
notice of attorney's lien for hisservices to his client in the action. Previously, on the 23rd day of 
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March, 1937, a similar service of said notice of lien wasmade upon the husband's attorney in the 
action. On or about August 13, 1937, the husband paid to the Clerk of the Court, who inturn paid to 
one James T. Boyd, who at that time represented the wife as her attorney, the sum of $8,450, being 
the total of $6,450and $2,000 heretofore mentioned. The wife having refused to pay respondent the 
sum claimed by him for his services as her attorneyin her action for divorce, the instant action was 
instituted.

It is alleged in the complaint that on or about the 18th day of April, 1936, he had been employed by 
said Christine Berrum asadditional counsel to represent her in her action for divorce and for an 
equitable distribution of community and separate property;that on or about the 10th day of March, 
1937, they agreed upon the amount to be paid by her to him as compensation for hisservices; and at 
that time agreed that the amount due him from her was $2,000. It was also alleged in his complaint 
"that from thattime forward (time of employment), plaintiff (respondent here) spent many hours of 
time in consultation with said Christine Berrum,with said William M. Kearney, her other attorney, in 
the cause, with prospective witnesses, and in an examination of the law,culminating in the trial of 
the action, which began on the twenty-eighth day of April, 1936, and continued with the 
plaintiff'sappearance in court on behalf of said Christine Berrum for a period of approximately 
twenty-four (24) days." Notice by the husbandof respondent's lien for an attorney fee on the wife's 
cause of action and the subsequent payment through the former's attorney tothe clerk of the court of 
the first two sums mentioned in the judgment amounting to $8,450 and the payment thereof to an 
attorneywho was then acting for the wife, are also alleged in the complaint.

In her separate answer the wife admitted the employment alleged, and that respondent had rendered 
services on such employment, butdenied that they had agreed upon the sum of $2,000 as the amount 
of compensation for his services. It was alleged that the same wasexcessive, and the sum of $1,000 
was tendered in her answer, in full settlement of his claim and costs.

Appellants make the following assignments of error:

(1) The court erred in overruling their objection to the hypothetical question asked of the witness 
Cantwell.

(2) The court erred in making the finding as to the reasonable value of the professional services 
rendered by the respondent,said finding being outside the cause of action stated in the complaint.

(3) The judgment for the reasonable value of respondent's services is outside of the issue and is not 
supported by the pleadings.

The second and third assignments, may be considered together, as they involve the same question. It 
is contended that asthe cause of action in the complaint is predicated upon an express promise to pay 
an agreed amount, the finding of the reasonablevalue of respondent's services, and judgment based 
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thereon, are outside the issue and void.

But the complaint is not so restricted. In our opinion its allegations as above set out, are sufficient to 
enable the respondentto recover the value of the services rendered, independently of an agreed price. 
The common law rule for construing pleadings hasbeen succeeded by a fairer rule of code practice. 
"In the construction of a pleading for the purpose of determining its effect,its allegations shall be 
liberally construed, with a view to substantial justice between the parties." Section 8621, N.C.L. 
Thestatement of facts in the complaint is not deficient in that it is not alleged what the services were 
reasonably worth, Maitia v.Allied L & L Co., 49 Nev. 451, 248 P. 893; nor for the lack of an averment 
of a promise to pay such value. The facts raising suchan implied promise are stated and the legal 
inference was properly omitted. The statement of an agreed price does not negative thestatement of a 
quantum meruit. As stated in Sussdorff v. Schmidt et al., 55 N.Y. 319: "The complaint contains 
sufficientaverments to enable the plaintiff to recover the value of the services rendered, without 
reference to the allegation of an agreedcompensation."

In Livingston v. Wagner, 23 Nev. 53, 42 P. 290, 291, the action was to recover the value of goods and 
merchandise, and there wasan allegation in the complaint of an agreed price. The court held that it 
was competent for the plaintiff to prove the value ofthe goods. The court said: "The complaint states 
a good cause of action to recover the reasonable value of goods sold anddelivered to the defendant, at 
his special instance and request, independently of the allegation of an agreed price. Thisallegation 
cuts no figure in the case, except to prevent a recovery for any greater sum than the price alleged."

However, if the action be regarded as one to recover an agreed price, the judgment should 
nevertheless be sustained. Considered in that aspect the case presents only such a variance as under 
our law should be disregarded. Section 8636, N.C.L.,provides in part: "No variance between the 
allegations in a pleading and the proof is to be deemed material, unless it hasactually misled the 
adverse party to his prejudice in maintaining his action or defense upon the merits."

It is not contended that appellants were misled, and it is apparent that they were not. From the 
nature of the case, testimony asto reasonable value was readily procurable, but none was offered by 
appellants. No objection was interposed to the testimony as tothe reasonable value of respondent's 
services on ground that such issue was not within the pleadings.

In Sussdorff v. Schmidt et al., supra, the contention that the complaint being upon a contract for a 
specific sum, recovery couldnot be had upon a quantum meruit was made and held untenable. The 
court cited code section 169 of the New York Code, whichcorresponds with section 8636 quoted 
above. The court said: "At most it was only a variance between pleading and proof, whichmight be 
disregarded unless it misled the defendants, which was not pretended. *** This objection was not 
taken at the trial. ***The attention of the court should have been called to the point, as, if valid, it 
might have been obviated by an amendment."
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The case of Burgess v. Helm, 24 Nev. 242, 51 P. 1025, 1026, is in line with the ruling of the New York 
court. The action inBurgess v. Helm, supra, was to recover compensation for labor and services, and 
the plaintiff obtained a judgment which was affirmed. The court said: "If the claim on which this 
action was brought be regarded as a claim based on an express agreement,and for an agreed rate of 
compensation for the services performed, a recovery by the plaintiff upon proper proof of the 
servicesand of their value must be sustained. At most, it would only be a variance between the 
pleading and proof, which might bedisregarded unless it misled the defendant to his prejudice, 
which is not pretended, but counsel for defendant admitted in opencourt below that he was not 
misled."

In Abbott's Trial Ev. 367, the author says: "Under an allegation of a contract to pay a specific rate of 
compensation, plaintiffmay prove a promise to pay what the services were reasonably worth, or an 
implied promise to pay usual compensation. The varianceis immaterial if the defendant is not misled; 
especially where there are sufficient averments to enable him to recover withoutreference to the 
allegation of an agreed compensation."

The finding of the reasonable value of respondent's services is within the cause of action stated in 
the complaint and supportsthe judgment.

It is contended in the reply brief that the court erred in overruling appellant's objection to the 
inclusion of certainitems embraced in the hypothetical question propounded to Charles A. Cantwell, 
an attorney at law called by respondent as an expertto testify to the reasonable value of respondent's 
services. The objection went to all of the sums awarded to Christine Berrum inthe action for divorce, 
except the sum of $6,450 awarded her as her separate property. The argument is that a divorce having 
beendenied the court had no jurisdiction to award the sums stated in the hypothetical question and 
objected to; that these sums havingbeen given by consent of the husband were gifts and not obtained 
by reason of any legal services rendered Christine Berrum byrespondent.

It would have been far more satisfactory to this court if the foregoing contention and argument had 
been made in the openingbrief. However, we are not prepared to say that the items objected to were 
not properly in the hypothetical question. Counseldoes not contend that the $6,450 was not properly 
a part of the question and practically concedes that it was subject to anattorney's lien. Regardless of 
the other items being by consent they were proportionately as beneficial to the appellant wife asthe 
former item, and we may not say with any degree of certainty that they were not in some measure the 
result of respondent'sservices.

The contentions that the judgment against Berrum is illegal because it is nowhere alleged in the 
complaint that he promisedor agreed to pay respondent an attorney fee and that said complaint does 
not present an action to foreclose an attorney's lien, arenot embraced in any assignment of error and 
will not be considered. Sherman v. Shaw, 9 Nev. 148; Boynton v. Longley, 19 Nev. 69, 6P. 437, 3 
Am.St.Rep. 781. Moreover, counsel for respondent stated, and so far as we have been able to 
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ascertain, these points werenot made in the court below.

The judgment and order denying a new trial are affirmed.

TABER, C. J., and ORR, J., concur.
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