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ORDER

Wendy Evans, the named plaintiff in this proposed class actionlawsuit, has moved to remand the case 
to state court on theground that the defendants have failed to allege in their noticeof removal that 
the amount in controversy exceeds $75,000. Inresponse, the defendants have attempted to show that 
Evans'sdamages would meet the requisite sum if she prevails and havealso moved for leave to amend 
their notice of removal to correctthe asserted defect noted by Evans. Evans argues that leavecannot 
be granted. The defendants have also asked the court torequire Evans to post a $25,000 bond as 
security for their costsin litigating the action. Evans opposes any bond requirement.Finally, the 
parties are at odds over whether discovery shouldproceed immediately or await the court's decision 
on the summaryjudgment motion which the defendants intend to file. Background

This action arises out of media reports in late February 2004that an employee of the Taco Bell 
restaurant in Derry had beendiagnosed with Hepatitis A. New Hampshire public health 
officialsresponded by urging those who had patronized the restaurantbetween February 7, 2004, and 
February 21, 2004, to receiveimmune globulin inoculations. Because Evans, her husband, andtheir 
three minor children allegedly had eaten food prepared atthe Derry Taco Bell on both of those days, 
they received theinoculations at a free clinic on February 29, 2004. Evans claimsto have learned that 
the inoculations "would potentially beeffective" against her family's second possible exposure 
toHepatitis A at the restaurant, on February 21, but not againsttheir first possible exposure, on 
February 7, because theinoculation works against only those exposures occurring withinthe 
preceding fourteen-day period, if at all.

Evans filed a declaration and petition for classaction1 in Rockingham Superior Court on March 11, 
2004,against Yum Brands, Inc., Taco Bell Corporation, Taco Bell ofAmerica, TACALA North, Inc., 
and John Doe defendants comprising"any other persons or entities related to, employed by, 
orworking for the named defendants who may be liable. . . ."2 Evans alleges thatshe resides in Derry 
while Yum, Taco Bell Corporation, and Tacalaare all incorporated in states other than New 
Hampshire. Thecomplaint does not specifically state any defendant's principalplace of business but 
lists their addresses, each of which islocated outside of New Hampshire.

Evans alleges a number of different harms which have befallenher individually as a result of the 
defendants' actions. Sheclaims to have suffered "nausea and persistent bouts of diarrhea. . . for a 
period of three to four days" after consuming thefood purchased at the Derry Taco Bell on February 
7. Evans alsoalleges that the inoculation she received "was physicallypainful" and that "[s]ince 
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learning of [their] family's possibleexposure to Hepatitis A and receiving the inoculation," she andher 
husband have suffered from "persistent nausea and headaches,"while she has experienced an 
additional "darkening of her urine."Her children have also complained of headaches and nausea and 
asof March 6, 2004, had developed a rash for which Evans sought tohave them treated but "learned 
that she would need to wait at least a week before blood testingshould be performed to ascertain 
whether [they] had contractedHepatitis A."

Evans therefore "claims damages for physical pain, physicalsymptoms, fear and emotional distress" 
arising from the "fear[and] emotional trauma associated with the potential ofcontracting the disease" 
which she and her children wereexperiencing at the time she filed the complaint. She states 
thatHepatitis A can produce a number of unpleasant symptoms for aperiod of two to six months, 
including fatigue, fever, musclesoreness, headache, abdominal pain, nausea, loss of weight 
andappetite, and yellowing of the skin and the whites of the eyes.The disease can also cause 
permanent liver damage. Evans also"reserves the right" to seek enhanced compensatory damages 
andasserts a claim under the New Hampshire Consumer Protection Act.The complaint demands 
judgment "within the minimum and maximumjurisdictional limits of this Court, together with . . . 
whereappropriate under New Hampshire law, multiple damages and/orattorneys [sic] fees" but does 
not otherwise quantify Evans'sclaimed damages.3

The complaint seeks to certify a class comprised of everyone who "patronized and consumed food at" 
the Derry Taco Bell betweenFebruary 7, 2004, and February 21, 2004, "who were potentiallyand/or 
actually exposed to" Hepatitis A. The defendants havesubmitted a newspaper article quoting Evans's 
counsel as sayingthat at least fifty plaintiffs had joined her potential classaction as of March 17, 2004.

On March 19, 2004, the defendants filed a notice of removal inthis court. The notice stated that "[t]he 
grounds for removal arediversity of citizenship," explaining that each of the defendantswas 
incorporated and had its principal place of business outsideof New Hampshire and citing 28 U.S.C. § 
1332(c).4 Thenotice asserted that removal was "therefore, proper under Section1441 of Title 28 of the 
United States Code because this is acivil action in state court over which the federal districtcourts 
would have had original jurisdiction had the action beencommenced in federal court." The notice 
makes no assertion as tothe amount in controversy.

On March 30, 2004, Evans responded by filing a motion to remandher case to Rockingham County 
Superior Court on the sole groundthat one of the putative John Doe defendants, the manager of 
theDerry Taco Bell, resided in New Hampshire and that complete diversity between the adverse 
parties therefore did notexist. After the defendants objected because the citizenship ofthose sued 
under fictitious names is disregarded for purposes ofremoval, see 28 U.S.C. § 1441(a), Evans filed a 
motion seekingto add the manager as a named defendant.5 Evans alsoobjected to the defendants' 
motion for admission of an attorneypro hac vice on the theory that he might have been involved 
inthe decision to remove the case, which Evans characterized as"improper and in bad faith" because 
the defendants knew that atleast one of the unnamed John Doe defendants resided in 

https://www.anylaw.com/case/evans-v-yum-brands/d-new-hampshire/07-14-2004/i5AyQmYBTlTomsSBMi1S
https://www.anylaw.com/?utm_source=anylaw&utm_medium=pdf&utm_campaign=pdf


EVANS v. YUM BRANDS
2004 | Cited 0 times | D. New Hampshire | July 14, 2004

www.anylaw.com

NewHampshire. These matters were referred to the magistrate togetherwith another motion Evans 
had filed seeking relief from herobligation to submit a discovery plan pending a decision on 
theremand issue. The magistrate denied Evans's motions, noting thatthe motion for remand 
"demonstrate[d] a profound ignorance ofbasic remand law" and criticizing the motion practice of 
hercounsel. The magistrate also granted the motion of thedefendants' counsel to appear pro hac vice, 
calling Evans'sobjection "frivolous."

In preparation for the preliminary pretrial conference, theparties filed a joint discovery plan on May 
7, 2004. The defendants have proposed that initial disclosures and otherdiscovery in the case await a 
decision on the summary judgmentmotion which they intend to file. The plaintiffs, however, seekto 
proceed with discovery so that the issue of classcertification can be briefed and heard by the end of 
September2004. At the preliminary pretrial conference, counsel for thedefendants indicated that he 
did not object to Evans's taking thedeposition of anyone submitting an affidavit in support of 
themotion for summary judgment but wished to forestall classcertification discovery, arguing that it 
would require, interalia, obtaining the medical records of everyone potentiallyexposed to Hepatitis A 
at the Derry Taco Bell. Evans's attorneystated that he would take only limited discovery from 
thedefendants on the issue of class certification. Following theconference, the court notified the 
parties that its decision onhow discovery is to proceed would await the resolution of Evans'ssecond 
motion for remand, filed May 17, 2004.

Discussion

I. The Motions for Remand and to Amend the Notice of Removal

As the parties seeking to invoke federal diversityjurisdiction, the defendants bear the burden of 
showing that thiscase satisfies the amount-in-controversy requirement. Stewartv. Tupperware Corp., 
356 F.3d 335, 338 (1st Cir. 2004); Spielmanv. Genzyme Corp., 251 F.3d 1, 4 (1st Cir. 2001). The 
complaintitself normally suffices to make this showing where the plaintiffhas demanded at least the 
jurisdictional minimum. Shaw v. DowBrands, Inc., 994 F.2d 364, 366 (7th Cir. 1993); Gaus v. 
Miles,Inc., 980 F.2d 564, 566 (9th Cir. 1992); 16 James W. Moore etal., Moore's Federal Practice § 
107.14[2][g][v], at 107-80 (3ded. 1997). But where, as here, the complaint does not put anynumber on 
the plaintiff's claimed damages, this court hasrequired the defendant to show by a preponderance of 
the evidencethat the amount in controversy exceeds the figure necessary forfederal diversity 
jurisdiction. See, e.g., Tremblay v.Philip Morris, Inc., 231 F. Supp.2d 411, 414 n. 2 (D.N.H.2002); 
Kivikovski v. Smart Prof. Photocopying Corp., 2001 DNH43, 2001 U.S. Dist. LEXIS 2017, at *3 (D.N.H. 
Feb. 20, 2001);Kelleher v. Marvin Lumber & Cedar Co., 2000 DNH 132, 2000 U.S.Dist. LEXIS 8560, at 
*4 (D.N.H. June 13, 2000).

Evans asserts that the defendants' failure to claim in thenotice of removal that the amount in 
controversy exceeds $75,000means that they cannot meet their burden. The court disagrees.Although 
the First Circuit has yet to address the issue, threeother federal courts of appeals have held that 
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"[w]hen thecomplaint does not claim a specific amount of damages, removal from state court is 
proper if it is facially apparent from thecomplaint that the amount in controversy exceeds 
thejurisdictional requirement." Williams v. Best Buy Co.,269 F.3d 1316, 1319 (11th Cir. 2001); see also 
Singer v. State FarmMut. Auto. Ins. Co., 116 F.3d 373, 377 (9th Cir. 1997); Allenv. R & H Oil & Gas 
Co., 63 F.3d 1326, 1335 (5th Cir. 1995),overruled on other grounds, H & D Tire & Auto.-Hardware, 
Inc.v. Pitney Bowes Inc., 227 F.3d 326, 329-330 (5th Cir. 2000);accord Tremblay, 231 F. Supp.2d at 
414-15 (analyzingplaintiff's motion to remand for insufficient amount incontroversy on basis of 
allegations in complaint despite its lackof quantified demand).

In her reply memorandum, Evans argues that the defendantscannot "rely upon [her] general damage 
claims . . . and [their]conclusory allegations as to the value of those claims," but must"provide specific 
factual details establishing by a preponderanceof the evidence" that the amount in controversy 
exceeds $75,000.Although a removing defendant's simple say-so will not suffice todemonstrate that a 
case meets the jurisdictional threshold,see, e.g., Gaus, 980 F.2d at 567, it does not follow thatmaterial 
beyond the allegations of the complaint is necessary toshow the requisite amount in controversy. 
Instead, where the district court is making the "facially apparent" determination, the proper 
procedure is to look only at the face of the complaint and ask whether the amount in controversy [is] 
likely to exceed [$75,000]. In situations where the facially apparent test is not met, the district court 
can then require parties to submit summary-judgment-type evidence, relevant to the amount in 
controversy at the time of removal.Allen, 63 F.3d at 1336. A court need look to the notice ofremoval 
and any other materials submitted by the removingdefendant, then, only if the jurisdictional amount 
is notfacially apparent from the complaint.6 See Felton v.Greyhound Lines, Inc., 324 F.3d 771, 773-74 
(5th Cir. 2003).

A court determines the amount in controversy in a particularlawsuit based on the circumstances 
existing at the time thecomplaint was filed. Spielman, 251 F.3d at 10; Coventry SewageAssocs. v. 
Dworkin Realty Co., 71 F.3d 1, 4 (1st Cir. 1995)."Although the value of the matter in controversy for 
purposes offederal jurisdiction is generally determined by applying federalstandards, the federal 
court must examine state law to determine the nature and the extent of the damages to be awarded." 
16Moore, supra, § 107.14[2][g][iii], at 107-77; see alsoStewart, 356 F.3d at 339 (quoting Horton v. 
Liberty Mut. Ins.Co., 367 U.S. 348, 352-53 (1961)). Provided a plaintiff's claimsare "colorable," the 
court's inquiry does not focus on theirprobable success but rather on "whether to anyone familiar 
withthe applicable law [the] claim could objectively have been viewedas worth" the jurisdictional 
minimum. Jimenez Puig v. AvisRent-A-Car Sys., 574 F.2d 37, 40 (1st Cir. 1978); see alsoCoventry 
Sewage Assocs., 71 F.3d at 5 (cautioning that "`thefact that the complaint discloses the existence of a 
validdefense to the claim'" does not affect the amount-in-controversyanalysis) (quoting St. Paul 
Mercury Indem. Co. v. Red Cab Co.,303 U.S. 283, 290 (1938)).

One of Evans's potential theories of recovery at the time shefiled suit was that the defendants caused 
her to contractHepatitis A. According to the complaint, the disease can produceup to six months' 
worth of headaches, nausea, and abdominal pain,as well as permanent damage to the liver. The 
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defendants arguethat damages for these symptoms alone would more likely than notexceed $75,000. 
See Duchesne v. Am. Airlines, Inc.,758 F.2d 27, 28-30 (1st Cir. 1985) (holding that ten months of 
dizzinessand headaches supported claim in excess of $10,000 in 1984dollars despite "negligible" 
medical expenses). Evans also seekscompensation for the "fear and emotional trauma associated 
withthe potential of contracting Hepatitis A," as manifested by her"persistent nausea and headaches 
and a darkening of her urine"since learning of her possible exposure. New Hampshire lawprovides 
for the recovery of such damages, i.e., emotionaldistress manifested by physical symptoms. See 
Thorpe v. Dep'tof Corrs., 133 N.H. 299, 302-303 (1990).

Evans further alleges facts suggesting that the defendantscaused her husband and children to 
contract Hepatitis A as well.Evans can recover for her alleged resulting emotional distress ifshe can 
prove that "the manner in which [she] became aware of theinjury was reasonably foreseeable to cause 
[her] harm." Corso v.Merrill, 119 N.H. 647, 657 (1979). Her husband's allegedsymptoms, which 
included "persistent nausea and headaches" at thetime the complaint was filed, also give rise to a 
possible lossof consortium claim. See Bennett v. Lembo, 145 N.H. 276, 282(2000) (upholding $25,000 
verdict for wife where defendant'snegligence rendered husband less "physically active").

Objectively viewed, Evans's claims for her own allegedHepatitis A and the loss of consortium and 
emotional distressresulting from her family's allegedly coming down with thedisease could be valued 
at $75,000 or more. See Stewart, 356 F.3d at 340 (concluding that married couple's claims for 
slight"permanent impairment to their total bodily functions" inaddition to mental anguish and loss 
of consortium not worth lessthan $75,000 per plaintiff); cf. Ortega v. Star-Kist Foods,Inc., 370 F.3d 
124, 2004 U.S. App. LEXIS 10714, at *10-*16 (1stCir. June 5, 2004) (holding that claim for emotional 
distressarising out of daughter's "relatively minor" injuries did notexceed $50,000 for purposes of 
amount in controversy).

Evans also seeks multiple damages under the state ConsumerProtection Act, which, as she notes, 
provides for an award ofbetween two and three times a plaintiff's actual damages in theevent of a 
"willful or knowing" violation. N.H. Rev. Stat. Ann. §358-A:10. When a plaintiff makes a claim under 
a statuteincluding a damage multiplier, a court must apply that factor inevaluating the amount in 
controversy. See, e.g., Chabner v.United of Omaha Life Ins. Co., 225 F.3d 1042, 1046 (9th Cir.2000); 
Rosen v. Chrysler Corp., 205 F.3d 918, 922 (6th Cir.2000); Miera v. Dairyland Ins. Co., 143 F.3d 1337, 
1340 (10thCir. 1998). Thus, as the defendants argue, Evans's claims crossthe jurisdictional threshold 
even if her asserted compensatorydamages barely exceed $25,000.7 Based on the foregoing analysis, it 
is facially apparent fromEvans's own complaint that the value of her claims exceeds$75,000. The 
defendants have therefore carried their burden toshow the amount in controversy by a 
preponderance of theevidence. Evans cannot rely on King v. Wal-Mart Stores, Inc.,940 F. Supp. 213 
(S.D. Ind. 1996), to urge the oppositeconclusion on this court. Although King rejected the 
removingdefendant's attempt to show the requisite amount in controversy"solely through its reliance 
upon the general allegations in[the] complaint," it did so in large part because the plaintiffhad 
disputed the value of those allegations by stipulating thather damages did not meet the jurisdictional 
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threshold.8Id. at 216-17. Evans, in contrast, has not provided any information onthe value of her 
claims beyond the allegations of her complaintor even made any argument that those allegations on 
their face donot support recovery in excess of $75,000.9

The court is mindful that the burden to demonstrate therequisite amount in controversy rests with 
the removingdefendant. Nevertheless, a plaintiff cannot ensure remand simplythrough repeated 
assertions, unaccompanied by any analysis, thatthe defendant has failed to show that the value of 
theplaintiff's claims exceeds $75,000, as Evans attempts to dohere.10 The arguments set forth in the 
defendants'objection to the motion for remand establish by a preponderance of theevidence that the 
amount in controversy exceeds $75,000. Thedefendants' reliance upon Evans's own allegations in 
doing sofollows the approach contemplated by the case law and, from apractical standpoint, is the 
only avenue available to them giventhe early stage of the litigation.

Accordingly, the court need not rely on the defendants' noticeof removal to establish the amount in 
controversy. SeeHeller, 276 F. Supp.2d at 181 (D. Me. 2003) (looking beyondnotice of removal, which 
erroneously invoked bankruptcyjurisdiction, to complaint itself, which showed diversityjurisdiction). 
The fact that the notice fails to state the amountconstitutes a mere "defect other than lack of subject 
matterjurisdiction" within the meaning of 28 U.S.C. § 1447(c). SeeHarmon v. OKI Sys., 902 F. Supp. 
176, 177 (S.D. Ind. 1995),aff'd, 115 F.3d 477 (7th Cir. 1997); Tate v. Werner Co., 2002WL 1398533, at *4 
(S.D. Ind. June 26, 2002); accord In reAllstate Ins. Co., 8 F.3d 219, 221 (5th Cir. 1993) (holding 
thatfailure to allege plaintiff's citizenship in notice of removalamounted to "defect in removal 
procedure" under former version of28 U.S.C. § 1447(c)). Under the statute, a motion to remand 
thecase on the basis of such a defect "must be made within 30 daysafter the filing of the notice of 
removal. . . ." 28 U.S.C. § 1447 (c). Evans did not bring the instant motion to remand untilMay 17, 
2004, even though the defendants filed their notice ofremoval on March 19, 2004. To the extent Evans 
seeks remand onthe ground that the notice fails to state that the amount incontroversy exceeds 
$75,000 as required by 28 U.S.C. § 1441, hermotion comes too late. She has waived any such defect in 
theremoval procedure. See McMahon v. Bunn-O-Matic Corp.,150 F.3d 651, 653 (7th Cir. 1998); 16 
Moore, supra, §107.41[1][c][ii][C], at 107-190.

For the foregoing reasons, Evans's motion to remand the case tothe Rockingham County Superior 
Court is denied. Because Evans haswaived any omission of the amount in controversy from the 
noticeof removal, the defendants' motion to amend it to make explicitthat more than $75,000 is at 
stake is denied as moot. Cf.Heller, 276 F. Supp.2d at 179-81 (allowing amendment of noticeof removal 
to assert diversity jurisdiction where clear from faceof complaint but plaintiff made timely motion to 
remand based onabsence of jurisdictional basis from notice). II. The Motion for Bond

The defendants seek to require Evans to post a bond as securityfor their costs in defending this 
action.11 As authorityfor this relief, they invoke Local Rule 67.1, which states that [e]xcept as 
otherwise provided by statute or court rule, parties, resident and nonresident, shall not be required as 
a matter of course to give security for costs in this court. In any civil proceeding, the court, either on 
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its own initiative or on the motion of a party, may order any party except the United States to file an 
original bond for costs or additional security for costs in such an amount and so conditioned as it 
may designate. The motion of a party shall state in sufficient detail the circumstances warranting the 
requested security for costs. The court may at any time modify or rescind such an order or direct that 
additional or other security be furnished.L.R. 67.1(a). This court has not had occasion to consider 
therule in any order published or otherwise posted on its website.

In recognizing the validity of local rules dealing with theimposition of security for costs, the First 
Circuit has held thata district court "is vested with a large measure of discretion inapplying such 
rules as it does promulgate." Hawes v. Club Ecuestre El Comandante, 535 F.2d 140, 143-144 (1st Cir. 
1976).Nevertheless, the circuit has cautioned that "[w]hile it isneither unjust nor unreasonable to 
expect a suitor to put hismoney where his mouth is, toll-booths cannot be placed across 
thecourthouse doors in a haphazard fashion." Aggarwal v. Ponce Sch.of Med., 745 F.2d 723, 728 (1st 
Cir. 1984) (internal citationand quotation marks omitted); see also Murphy v. Ginorio,989 F.2d 566, 
568-69 (1st Cir. 1993); Donato v. McCarthy, 2001 DNH183, 2001 U.S. Dist. LEXIS 17398, at *4-*5 
(D.N.H. Oct. 9, 2001)(considering whether to require appeal bond).

Beyond generally marking the limits of the court's discretionto require a bond for costs, however, the 
First Circuit'sdecisions in this area provide limited guidance in applying LocalRule 67.1, because 
they considered a different local ruleconcerning security for costs, Rule 304 of the United 
StatesDistrict Court for the District of Puerto Rico. While the PuertoRico rule mandates security for 
costs in the case of a foreignplaintiff absent a showing of good cause, see, e.g.,Murphy, 989 F.2d at 
568, this court's rule provides that"parties, resident and nonresident, shall not be required to 
givesecurity for costs as a matter of course." L.R. 67.1 Furthermore,a party seeking to impose a bond 
requirement on its adversary inthis court must show "the circumstances warranting the requested 
security for costs." Id. For the court to requireEvans to post security for the defendants' costs, then, 
they mustshow circumstances that differentiate this action from thosebrought in this court "as a 
matter of course."

The defendants argue that their substantial likelihood ofsuccess on the merits, significant 
anticipated discovery costs,and Evans's "groundless motion practice" so far constitute 
suchcircumstances. The First Circuit has interpreted Puerto RicoRule 304 to call for an assessment of 
the plaintiff's likelihood ofsuccess on the merits. See Hawes, 535 F.2d at 144. It is notclear, however, 
that Local Rule 67.1 contemplates such ananalysis, except insofar as the plaintiff's victory appears 
soimprobable as to render the case much weaker than those the courtordinarily sees. Indeed, the 
court has reservations about tryingto handicap the lawsuit at this stage, where little more than 
theinitial pleadings have been submitted.12 Based on theparties' present submissions, the court 
concludes that neither side hasdemonstrated a clear likelihood of success on the merits. SeeDonato, 
2001 U.S. Dist. LEXIS 17398, at *3.

The defendants also argue that they expect to incur significantcosts in litigating this action. 
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Specifically, they assert that"they will be required to depose a minimum of fifty persons,"given the 
reported number of plaintiffs who had joined thepotential class as of March 17, 2004, and that the 
depositionswill cost them at least $25,000. According to the defendants, thebond they have requested 
is reasonable in light of theseanticipated costs. See Murphy, 989 F.2d at 568-69.

It is true that the majority of lawsuits in this court, as amatter of course, do not entail so many 
depositions.Nevertheless, requiring Evans to post security sufficient to payfor the depositions of all 
those who have identified themselvesas candidates for the class would be to employ Rule 67.1 as a 
bludgeon, rather than as a scalpel. See Aggarwal, 745 F.2d at728. The defendants must bear some 
responsibility for weighingtheir need for each deposition against the risk that its cost mayultimately 
prove uncollectible.13 This court isdisinclined to relieve the defendants of their burden to litigatetheir 
case in a sensible fashion by imposing a financial burdenon Evans.

Finally, the defendants explain that Evans's motion practice todate has caused them concern that 
they may "incur costsresponding to groundless pleadings" in the future. Although theFirst Circuit 
has endorsed "the conduct of the litigants" as afactor to consider in deciding whether to require a 
bond,Hawes, 535 F.2d at 144, Evans's tactics have not yet reachedthe level sufficient to warrant 
security for costs.14Cf. Leighton v. Paramount Pictures Corp., 340 F.2d 859, 861(2d Cir. 1965) 
(upholding security for expenses given plaintiff'sstatus as "an habitual pro se litigant whose claims 
were oftenconclusory and lacking in legal merit"), cited in Hawes, 535F.2d at 144 n. 8. The defendants 
have therefore failed to show the circumstanceswhich distinguish this case from those brought in 
this court as amatter of course.15 Their motion to require Evans to posta bond to secure their costs is 
denied.

III. The Dispute Over the Discovery Schedule

The defendants propose that initial disclosures and otherdiscovery await the court's decision on the 
summary judgmentmotion they intend to file. The plaintiffs, however, seek toproceed with class 
certification discovery so that the issue canbe briefed and argued in September 2004.

In potential class actions, like in other kinds of litigation,"[c]ourts generally frown on motions to stay 
discovery and denythem in the absence of compelling reasons." 3 Alba Conte &Herbert B. Newberg, 
Newberg on Class Actions § 9:43, at 404 (4th ed. 2002); see also Medimatch, Inc. v.Lucent Techs., Inc., 
120 F. Supp.2d 842, 862 n. 20 (N.D. Cal.2000); In re Lotus Dev. Corp. Sec. Litig., 875 F. Supp. 48, 51(D. 
Mass. 1995); In re Proxima Corp. Sec. Litig., 1994 U.S.Dist. LEXIS 21443, at *43-*44 (S.D. Cal. 1994); 
Dickson v.Chicago Allied Warehouses, Inc., 1993 U.S. Dist. LEXIS 12914, at*34-*35 (N.D. Ill. Sept. 15, 
1993). A defendant's confidence thatit will prevail on a dispositive motion does not in and of 
itselfjustify holding discovery in abeyance. See Gray v. FirstWinthrop Corp., 133 F.R.D. 39, 40 (N.D. 
Cal. 1990); accordMiller Brewing Co. v. Silver Bros. Co., No. 88-229-SD (D.N.H.Sept. 29, 1992), 
available at http://www.nhd.uscourts.gov(rejecting pendency of motions as reason to stay discovery).
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Beyond their stated intention to move for summary judgment, theonly reason the defendants have 
provided for delaying discoveryis that they face significant expense in obtaining informationfrom 
everyone potentially exposed to Hepatitis A at the DerryTaco Bell. Again, however, it is up to the 
defendants to decidewhether taking such extensive discovery is worth the price inthis case. Evans 
has represented that she will seek only threedepositions and "other limited discovery" on the issue of 
classcertification. Accordingly, the defendants will not be put in thepotentially unfair position of 
having to respond to onerous discovery requests from Evans despite their strongconviction that they 
will prevail as a matter of law.

The defendants' request that discovery await a decision ontheir planned summary judgment motion 
is therefore denied. Theparties are ordered to confer for purposes of preparing anamended discovery 
plan pursuant to Fed.R.Civ.P. 26(f) and tofile the plan with the court by July 23, 2004. To the 
extentany disagreements over the scope or scheduling of discoveryremain, the court will take them 
up at that time.

Conclusion

For the foregoing reasons, Evans's motion to remand for lack ofsubject matter jurisdiction 
(document no. 28) is DENIED. Thedefendants' motion for leave to amend their notice of 
removal(document no. 31) is DENIED as moot. The defendants' motion torequire Evans to file a bond 
for costs (document no. 27) is alsoDENIED. The parties shall file an amended joint discovery plan 
inaccordance with Fed.R.Civ.P. 26(f) by July 23, 2004.

SO ORDERED.

1. To avoid confusion, the court will use the term "complaint"to refer to this document.

2. Although the caption of Evans's complaint also lists amongthe defendants "Taco Bell Restaurant" with the address of 
theDerry location, she does not identify or make any allegationsconcerning this entity in the complaint itself and the 
otherdefendants have asserted that "Taco Bell Restaurant" has "noindependent legal existence."

3. This approach is consistent with New Hampshire law. SeeN.H. Rev. Stat. Ann. § 508:4-c (prohibiting ad damnum 
clauses).

4. The defendants concede that they cited the wrong statutorysubsection in their notice of removal.

5. In contravention of 28 U.S.C. § 1446(d), Evans made amotion in state court seeking similar relief after the notice 
ofremoval had already been filed.

6. In determining the amount in controversy, the Tenth Circuithas refused to consider facts omitted from the notice of 
removalbut subsequently brought to the court's attention by way of thedefendant's briefing. Laughlin v. Kmart Corp., 50 
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F.3d 871, 873(10th Cir. 1995). The Eleventh Circuit, however, has criticizedLaughlin as alone in employing "such a 
restrictive approach."Sierminski v. Transouth Fin. Corp., 216 F.3d 945, 948 (11thCir. 2000). Moreover, Laughlin's rule has 
been rejected by oneof this court's sister districts as inconsistent with the FirstCircuit's amount-in-controversy 
jurisprudence. Heller v. AlliedTextile Corp., 276 F. Supp.2d 175, 181 (D. Me. 2003). Thiscourt therefore declines to follow 
Laughlin.

7. Evans argues that the defendants "fail to specify whichportion of [her] damage claims, if any, are subject to 
statutoryenhancement" under section 358-A. Her complaint states, however,that the defendants violated the statute 
through "the acts andomissions" she alleges, without limitation. The statute,meanwhile, provides for "recovery . . . in the 
amount of actualdamages or $1,000, whichever is greater," subject tomultiplication in appropriate circumstances, to 
"[a]ny personinjured" by a violation. N.H. Rev. Stat. Ann. § 358-A:10. BecauseEvans herself claims that the defendants' 
complained-of actionsin toto violated the Consumer Protection Act, and alleges avariety of harm flowing from those 
actions, all of her damagesare subject to statutory enhancement for purposes of determiningthe amount-in-controversy. 
See Tremblay, 231 F. Supp.2d at415.

8. The court in King also stated that the defendant couldnot rely upon the complaint "as evidence of the 
jurisdictionalamount because it is not `competent proof.'" 940 F. Supp. at216-17 (quoting Reason v. Gen. Motors Corp., 
896 F. Supp. 829(S.D. Ind. 1995)). To the extent this statement requires aremoving defendant to introduce 
"summary-judgment-type evidence"that the amount in controversy exceeds $75,000 regardless ofwhether that 
proposition is facially apparent from the complaint,this court declines to follow King as inconsistent withAllen.

9. Evans does argue that the amount of the claims of eachclass member cannot be aggregated, that the possible award 
ofattorneys' fees under N.H. Rev. Stat. Ann. § 358-A cannot beconsidered for purposes of determining the amount in 
controversy,and that the court cannot rely on reported jury verdicts fromother states to assess the value of Evans's claims. 
The court,however, need not reach these arguments.

10. In her objection to the defendants' motion to amend theirnotice of removal, Evans argues that if they are allowed to 
do soshe "will at that point have the opportunity to challenge [their]allegations with respect to the amount in 
controversy." Evans hasalready had that opportunity in both the primary and reply briefsshe filed in support of her 
motion for remand, but has failed, orrefused, to do so.

11. In their reply to Evans's objection, the defendants accuseher of "presum[ing] that [they] propose that the 
representativeplaintiff post the bond sought in their motion." That isprecisely what the defendants requested in their 
motion, however.Moreover, the defendants fail to provide any argument orauthority for the suggestion that the 
responsibility to post bondfor the defendant's costs in a putative class action should bedistributed across all likely 
members of the class.

12. In endorsing the plaintiff's likelihood of success on themerits as a factor to consider in imposing a bond for costs 
underRule 304, Hawes cited Farmer v. Arabian Am. Oil Co.,285 F.2d 720 (2d Cir. 1960), noting that it reversed an order for 
$6,000in security for the defendant's costs "where plaintiff had made astrong prima facie case." 535 F.2d at 144 n. 5. The 
court inFarmer had already made that determination as part of a priordecision reversing the district judge's dismissal of 
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the casefollowing a jury verdict for the plaintiff. 285 F.2d at 721. Thedefendant had also waited until more than four years 
aftercommencement of the lawsuit to ask for a bond. Id. at 722. Inmost cases, however, a defendant will request security 
for costsat the outset of the litigation, generally before the court canmake any accurate assessment of the strength of the 
plaintiff'sclaims. Cf. Murphy, 989 F.2d at 568 (noting that districtjudge imposed bond under Rule 304 where defendants 
had raised resjudicata defense which plaintiff did not dispute). In thiscourt's view, the plaintiff's likelihood of success on 
the meritstherefore carries little weight in determining whether to requiresecurity for costs under Local Rule 67.1 in the 
ordinary casewhere, as here, many of the essential facts and much of theapplicable law remain either unclear or in dispute 
at theoutset.

13. Indeed, nearly every litigant faces this decision to somedegree because the prospect of securing a favorable judgment 
andconcomitant entitlement to costs is rarely assured, particularlybefore the close of discovery.

14. This conclusion is not intended to call into question anyof the magistrate's prior admonitions to Evans's attorneys 
abouttheir motion practice. Appropriate sanctions are available andwill be employed by the court should Evans engage in 
similarmotion practice in the future.

15. Because the court has determined that no bond requirementis justified, it need not proceed to consider Evans's ability 
topost security for costs. Cf. Murphy, 989 F.2d at 569. Thecourt notes, however, that any meaningful assessment of 
thisfactor requires some information about the plaintiff's financialwherewithal. See Aggarwal, 745 F.2d at 725 (noting 
thatplaintiff submitted affidavit explaining employment status andassets). Here, in contrast, Evans asks this court to find 
herunable to put up the requested bond based solely on the statementin her objection that she is "a person of limited 
financialresources." Counsel are reminded that they have an obligation toprovide a sufficient factual basis for any 
argument urged uponthis court.
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