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Concurring: Karen G. Seinfeld, David H. Armstrong
OPINION PUBLISHED IN PART

Lawrence James Cox appeals convictions for second degree child molestation and attempted second

degree child rape. The main issue is when competency proceedings begin and end for purposes of
CrR 3.3(g)(1). We affirm.

On September 10, 1998, Cox was charged with eight counts of dealing in depictions of a minor
engaged in sexually explicit conduct (Counts I-VIII) and two counts of child molestation in the third
degree (Counts IX-X). He was arraigned that same day and detained in jail. His trial was set for
November 4, 1998.

On October 27, 1998, Cox was again in court when the subject of a continuance came up. Over Cox's
personal objection, both his attorney and the prosecutor told the court that more time was needed
before trial. Cox's attorney stated, 'I currently believe Mr. Cox is not competent to make judgments
about the future in this case."” The trial court responded by offering a competency evaluation, by
orally ordering such an evaluation, and by striking the November 4 trial date. On November 3, the
court entered a written order directing that Cox be transported to Western State Hospital (WSH) and
evaluated there for not more than 15 days.

On November 20, Cox was again in court. The competency evaluation had been returned, apparently
with a conclusion that Cox was competent.” The trial court set a trial date of November 30. The court
did not enter, nor was it asked to enter, 'a written order finding the defendant to be competent{.}* On
November 24, Cox was charged with Counts XI and XII. Count XI was for second degree child
molestation of a new, recently discovered victim, and Count XII was for second degree attempted
rape of that new victim. Cox did not object to the filing of the new counts, although he alleged that
his speedy trial time had already run on the original counts.*

On November 30, Cox waived his right to speedy trial until December 7. On December 3, Cox waived
his right to speedy trial until January 11, 1999. On January 11, 1999, Cox agreed to plead guilty on
Count X, to waive a jury on Counts XI and XII, and to stipulate to the facts underlying Counts XI
and XII. The State agreed to dismiss Counts [-IX. The next day, January 12, Cox pleaded guilty to
Count X and was found guilty of Counts XI and XII. On February 25, Cox was sentenced within the
standard range for Count X, and as a persistent offender on Counts XI and XII. He then filed this
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appeal.

The main issue on appeal concerns Cox's right to speedy trial under CrR 3.3. CrR 3.3(c)(1) provides
that the trial of a criminal defendant detained pending trial must commence within 60 days after
arraignment. CrR 3.3(g)(1) excludes from that sixty day period '{ajll proceedings relating to the
competency of a defendant to stand trial, terminating when the court enters a written order finding
the defendant to be competent{.}'

The parties dispute when competency proceedings commence for purposes of CrR 3.3(g)(1).
According to Cox, such proceedings commence when, but not before, the trial court enters a written
order for a competency evaluation. According to the State, such proceedings commence when the
record shows doubt concerning competency and a party or the court moves orally or in writing for a
competency evaluation.’

We agree with the State. CrR 3.3(g)(1) excludes from the time for trial '{a}ll proceedings relating to the
competency of a defendant to stand trial{.}'* According to its plain meaning, 'all proceedings'
encompasses oral and written motions by counsel or the court, and oral and written orders by the
court. Accordingly, we hold that under CrR 3.3(g)(1) competency proceedings commence no later
than when a party or the court makes an oral or written motion for a competency evaluation, and no
later than when the court makes an oral or written order for a competency evaluation.’

In addition, the parties dispute when competency proceedings end for purposes of CrR 3.3(g)(1).
According to Cox, such proceedings end when the designated experts return their report, or 15 days
after the evaluation is ordered, whichever comes first. According to the State, such proceedings do
not end until the trial court enters a written order finding that the defendant is competent.

Again, we agree with the State. CrR 3.3(g)(1) is derived from CrR 3.3(d)(1). In 1974, CrR 3.3(d)(1)
excluded from the time for trial '{a}ll proceedings relating to the competency of the defendant to
stand trial.”® Even at that time, it contemplated that competency 'proceedings' would not end when
the designated experts return their report, or within 15 days after an evaluation is ordered; as this
court previously said:

CrR 3.3(d)(1) excludes all proceedings relating to competency. The rule is broad in scope because
competency proceedings can involve a protracted period of time. It may be necessary for the court to
review the report prior to making its determination as to whether or not the defendant is competent
to stand trial. We believe that CrR 3.3(d)(1) is sufficiently broad to encompass this period of court
review as well as the period of examination. In many instances, therefore, CrR 3.3(b) or (c) {the sixty
day period for trial} is reactivated the day the court makes its determination of competency.’

In 1980, former CrR 3.3(d)(1) was repromulgated as CrR 3.3(g)(1) and amended to provide that
competency proceedings end only 'when the court enters a written order finding the defendant to be
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competent.'” The apparent purpose was to establish a firm and easily ascertainable date on which
competency proceedings would end, and from which the time for trial would once again run.
Implementing the amendment's plain language and apparent purpose, we hold that competency
proceedings end 'when the court enters a written order finding the defendant to be competent{.}'"""

During oral argument, Cox asserted that counsel in Pierce County routinely fail to present written
orders finding defendants to be competent; thus, he reasoned, reading CrR 3.3(g)(1) according to its
plain terms will have the practical effect of abrogating CrR 3.3(a), which places on the trial court the
responsibility to provide a speedy trial. Assuming without holding that Cox's assertion is correct, the
solution is for counsel to present such orders, not for us to skew the plain language of the rule.

Turning to this case, we hold that Cox's time for trial commenced on September 10, the date he was
arraigned. Time stopped on October 27, when 47 days had elapsed, because by then the record
revealed doubt concerning competency, an oral motion for a competency evaluation, and an oral
order for a competency evaluation. Time did not start again before November 30, because neither
party presented and the court did not enter a written order finding Cox to be competent. Time did
not start again between November 30 and January 11 because Cox waived it. Cox's trial commenced
on January 12, so it was well within the sixty-day period mandated by CrR 3.3.

Affirmed.

A majority of the panel having determined that only the foregoing portion of this opinion will be
printed in the Washington Appellate Reports and that the remainder shall be filed for public record
pursuant to RCW 2.06.040, it is so ordered.

Cox makes several arguments that do not warrant publication. One, ineffective assistance, is made
through counsel. The others are made pro se.

Through counsel, Cox argues that he received ineffective assistance because, over his objection,
defense counsel obtained a continuance of the original trial date beyond the speedy trial period. In
fact, however, defense counsel merely advised the trial court of his doubts concerning competency, as
he was obligated to do.” That was not deficient performance, and hence not ineffective assistance.”

Pro se, Cox claims that the police improperly obtained his computer password after he had invoked
his Miranda' rights, and that his trial counsel was ineffective for not moving to suppress on that
ground. The record is insufficient for us to review this claim.”

Cox next argues that the prosecutor's office violated discovery rules by not disclosing computer chat
logs until after he returned from his competency evaluation. The record does not show late
disclosure, but even if it did, the argument has been waived for at least two reasons: (1) the argument
was never made to the trial court, and (2) Cox stipulated that the chat logs could be admitted at his
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bench trial.

Cox next argues that the State forced him to choose between his right to a speedy trial and effective
representation when it filed additional charges on November 24. We hold, however, that he cannot
make the argument where he failed to object. The only way he could possibly have been forced to
choose between rights was if he objected and the trial court overruled. Cox next argues that the State
did not prove beyond a reasonable doubt that he downloaded certain images onto his computer. But
the charges pertaining to pornography were dismissed, and the computerized images were not
needed on the counts of which he was found guilty.

Cox alleges that he was 'coerced' into stipulating to facts, and that his stipulations were invalid
because he failed to initial each paragraph. Nothing in the law or the record supports these
allegations.

Cox's remaining arguments are wholly without merit.

Affirmed.

Morgan, J.

We concur:

Seinfeld, J.

Armstrong, C.]J.

1. Report of Proceedings (RP) (Oct. 27, 1998) at 6.

2. The competency evaluation is not in the record.

3. CrR 3.3(g)(1).

4. RP (Nov. 24, 1998) at 4.

5. See RCW 10.77.060(1). It provides: (a) Whenever a defendant has pleaded not guilty by reason of insanity, or there is
reason to doubt his or her competency, the court on its own motion or on the motion of any party shall either appoint or
request the secretary to designate at least two qualified experts or professional persons, one of whom shall be approved
by the prosecuting attorney, to examine and report upon the mental condition of the defendant. At least one of the
experts or professional persons appointed shall be a developmental disabilities professional if the court is advised by any

party that the defendant may be developmentally disabled. For purposes of the examination, the court may order the

defendant committed to a hospital or other suitably secure public or private mental health facility for a period of time
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necessary to complete the examination, but not to exceed fifteen days from the time of admission to the facility.
6. Emphasis added.

7. State v. Setala, 13 Wn. App. 604, 605-06, 536 P.2d 176 (1975) (exclusion for competency proceedings began on February
7, when defense counsel orally moved for and trial court orally ordered a competency evaluation, not on February 11, the
date when the trial court entered its written order); see State v. Jones, 111 Wn.2d 239, 245, 759 P.2d 1183 (1988) (stating
that 'fwihen the trial court determines that there is reason to doubt the defendant's competency pursuant to RCW
10.77.060(1), the proceedings are placed in limbo."); RCW 10.77.060(1) (implying that competency proceedings begin when

there is reason to doubt competency and the court or a party moves for a competency evaluation).

8. Former CrR 3.3(d)(1), 82 Wn.2d 1126.

9. Setala, 13 Wn. App. at 606.

10. CrR 3.3(g)(1), 93 Wn.2d at 1131 (1980).

11. CrR 3.3(g)(1), 93 Wn.2d at 1131 (1980).

12. See Bundy v. Dugger, 816 F.2d 564, 566 n.2 (11th Cir.1987) ("If defense counsel suspects that the defendant is unable to
consult with him with a reasonable degree of rational understanding, he cannot blindly accept his client's demand that
his competency not be challenged."); Blehm v. People, 817 P.2d 988, 994 (Colo. 1991) (Defense is duty-bound to raise and
resolve the issue of a defendant’'s competency whenever there is some doubt about that question); People v. Kinder, 512
N.Y.S.2d 597, 600 (N.Y. App. Div. 1987) ('It is the duty of all involved, the court, the prosecutor, and defense counsel, to

raise the issue of incompetency whenever they have reasonable cause to believe that a defendant may be incompetent.').

13. See State v. McFarland, 127 Wn.2d 322, 334-35, 899 P.2d 1251 (1995); State v. Thomas, 109 Wn.2d 222, 225-26, 743 P.2d
816 (1987).

14. Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966).

15. State v. WWJ Corp., 138 Wn.2d 595, 602, 980 P.2d 1257 (1999); McFarland, 127 Wn.2d at 333, State v. Mierz, 72 Wn.
App. 783, 789, 866 P.2d 65, 875 P.2d 1228 (1994), aff'd, 127 Wn.2d 460 (1995).
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