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RULING

Before the court is defendant Sig Arms Sauer GmbH's ("Sauer")'motion to dismiss pursuant to Rule
12(b)(5)* of theFederal Rules of Civil Procedure, or alternatively to quash service underFederal Rules
of Civil Procedure 4(f)(1). For the reasons that follow weGRANT the motion to quash but DENY the
motion to dismiss.

I. Factual Background

Plaintiffs Charles A. Rhodes, Jr. and Judy Valentine Rhodes filed apetition for damages in the 35th
Judicial District Court for Grant Parishon 24 November 1999 under the Louisiana Products Liability
Act,La.Rev.Stat. Ann. § 9:2800 et seq. The plaintiffs contend thatCharles Rhodes was injured when a
gun manufactured by the defendantsmalfunctioned and discharged. The defendants timely removed
to this courtbased on diversity of citizenship jurisdiction, 28 U.S.C. § 1332.

On 14 February 2000, Sauer filed this motion, claiming that it had notbeen served properly. Sauer is
organized under the laws of the FederalRepublic of Germany, and has its principal place of business
inEckernford, Germany. Plaintiffs attempted to serve a copy of theirpetition for damages on Sauer
via Federal Express, without Germantranslations. Sauer contends that this method of service failed
tocomport with the requirements of Rule 4(f)(1) of the Federal Rules ofCivil Procedure. Sauer
therefore asks that we dismiss the plaintiffs'suit against it based on improper service of process.

I1. Analysis

Pursuant to Rule 12(b)(5), upon motion of the defendant, this court maydismiss an action for
insufficiency of process. In order to achieveproper service for purposes of Rules 12(b)(5), a party must
follow therequirements of Rule 4 of the Federal Rules of Civil Procedure. Rule 4(f)of the Federal Rules
of Civil Procedure governs service on individuals ina foreign country. Service on a corporation of a
foreign country that hasnot waived proper service may be effected "by any internationally
agreedmeans reasonably calculated to give notice, such as those meansauthorized by the Hague
Convention on the Service Abroad if Judicial andExtrajudicial Documents." Fed. R.Civ.P. 4 (fXI). The
Hague Convention isa multilateral treaty signed by both the United States and Germany thatprovides
"a simpler way to serve process abroad, to assure that defendantssued in foreign jurisdictions would
receive actual and timely notice ofsuit, and to facilitate proof of service abroad."
VolkswagenwerkAktiengesellschaft v. Schtunk, 486 U.S. 694, 698, 108 S.Ct. 2104, 2107,100 L.Ed.2d
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722 (1988); see Hague Convention on the Service Abroad ofJudicial and Extradjudicial Documents,
Feb. 10, 1969, 20 U.S.T. 361, T.I.A.S. 6638, 658 U.N.T.S. 163, reprinted at 28 U.S.C. Federal Rules
ofCivil Procedure, Rule 4. If the Hague Convention is applicable, itsprovisions preempt inconsistent
methods of service prescribed by statelaw. See Schlunk, 486 U.S. at 699, 108 S.Ct. at 2107-08.

Pursuant to Article 21 of the Hague Convention, each signatory nationmay retain or reject certain
general provisions and enact specificrequirements for valid service within that country. See 28 U.S.C.
FederalRules of Civil Procedure, Rule 4, art. 21. Articles 2 and 3 of the HagueConvention require
signatory countries to designate a Central Authorityto receive requests for service, and require that a
request for serviceof judicial documents and the documents to be served be forwarded to theCentral
Authority. See id. arts. 2-3. Although Article 10 of the HagueConvention contemplates service by
mail, Germany has specificallyrejected the validity of this mode of service. See id. n. 7a (settingforth
specifics of service of process in the Federal Republic ofGermany). Article 5 allows the signatory
State to require that thedocument to be served be translated into the official language ofthe State. See
id. art. 5. Germany is one of the countries that has sucha requirement. See id. n. 7a (setting forth
specifics of service ofprocess in Germany).

Saner contends that the service attempted here did not comport with therequirements of the Hague
Convention in that the plaintiffs failed to (1)use and serve the necessary forms promulgated by the
Hague Convention;(2) properly transmit the papers to the appropriate Central Authority;(3) translate
the citation and petition into German; and (4) obtainservice of the papers by the Central Authority.
Plaintiffs concede thatthey did not translate the summons into German, the official language
ofGermany. Further, in their opposition to Sauer's motion to dismiss, theydo not refute Sauer's
assertion that they failed to transmit properlytheir complaint to the appropriate Central Authority in
Germany or obtainservice through the designated Central Authority.

Foreign defendants are permitted to "insist on service pursuant to theHague Convention." Sheets v.
Yamaha, 891 F.2d 533, 536 (5th Cir. 1990).Since the plaintiffs did not comply with the service and
translationrequirements of the Hague Convention as adopted by the Federal Republicof Germany,
they failed to effectuate valid service on Sauer under Rule4(f)(1). The plaintiffs argue, however, that
this court has jurisdictionover Sauer because they properly served Sig Arms, Inc. ("Sig"),
Saner'sdomestic subsidiary, and Louisiana law allows service of process on aforeign corporation by
serving its domestic subsidiary.

The plaintiffs cite Schlunk for the proposition that a plaintiff mayserve a corporation in a foreign
country by serving its domesticsubsidiary. See Schlunk, 486 U.S. at 707, 108 S.Ct. at 2112.
Theplaintiffs have misapplied the facts of Schlunk to their case. InSchlunk, the plaintiff brought a
lawsuit against Volkswagen of America,Inc (VwoA) and Volkswagenwerk Aktiengesellschaft
(VWAG), the Germancorporation that wholly owns and controls VWoA. Plaintiff served processon
VWAG by serving VwoA as agent for VWAG pursuant to the Illinoislong-arm statute. See id. The
Court found this mode of service to beappropriate based on the Illinois long-arm statute, which
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permits serviceof process on a foreign corporation by service on a domestic subsidiary.See id. at 706,
108 S.Ct. at 2106 (Ill.Rev.Stat., ch. 110, Y2-209(a)(1)). The Supreme Court concluded that where a
plaintiff serves adomestic corporation as the agent of the foreign corporation incompliance with
state law and the due process clause, the HagueConvention does not apply. See id.

The plaintiffs have failed to note a key distinction between their caseand the circumstances
presented in Schlunk. The plaintiff in Schlunk didnot attempt to transmit documents abroad, but
instead served VwoA as theagent of VWAG. See Sheets, 891 F.2d at 537 (interpreting Schlunk).
Wherethe plaintiff actually attempts to send the pleadings to a corporation ina foreign nation,
however, the plaintiff does become responsible forserving process under the mandates of the Hague
Convention. In Sheets,the plaintiff brought suit against Yamaha Motor Corporation, U.S.A.(Yamaha
U.S.A.) and Yamaha Motor Company, Ltd. (Yamaha Japan). See id. at534. Plaintiff attempted to serve
process on Yamaha Japan pursuant to theLouisiana long-arm statute. See La.Rev.Stat. Ann. § 13:3201
et seq.Yamaha Japan then attempted to quash service for failure to comply withthe Hague
Convention. See Sheets, 891 F.2d at 535. In determining thatthe plaintiff had not made proper service
on Yamaha Japan, the courtpointed out that, even if the Louisiana long-arm statute permits
serviceon a foreign corporation by serving its domestic subsidiary, theplaintiff had never served
Yamaha U.S.A. as agent for its parent, YamahaJapan. See id. at 537. Instead, the plaintiff had
attempted to mail acopy of the pleadings directly to Yamaha Japan. The court noted that theplaintiffs
transmittal of documents to Japan hadtriggered the application of Hague Convention procedures.
See id.

Sheets is instructive here. In this case, there is no indication thatthe plaintiffs served Sig as the agent
of Sauer.? In fact, regardlessof whether Sig is the domestic subsidiary of Sauer, it is evident thatthe
plaintiffs attempted to serve pleadings on Sauer by mailing thedocuments directly to Sauer in
Germany. This transmittal of documentsinvokes the Hague Convention and requires strict
compliance with itsmandates. See id. Accordingly, having found that plaintiffs failed toserve Sauer in
accordance with the Hague Convention and having found thatservice of process on Sig was not valid
service on Sauer, the courtconcludes that plaintiffs have not properly served Sauer in this case.

B. Motion to Dismiss Pursuant to Rule 12(b)(5)

Sauer asks this court to dismiss plaintiffs' case against them forimproper service of process. The
"general rule" is that " when a courtfinds that service is insufficient but curable, it generally should
quashthe service and give the plaintiff an opportunity to reserve thedefendant."" Gregory v. United
States Bankruptcy Court, 942 F.2d 1498,1500 (10th Cir. 1991) (quoting Pell v. Azar Nut Co., 711 F.2d
949, 950n. 2 (10th Cir. 1983)); see also 5A Wright & Miller, § 1354, at289-90 (explaining that where the
propriety of service is unclear, "thesimplest solution . . . is to quash process and allow plaintiff
anotheropportunity to serve defendant"”). At the same time, dismissal withoutopportunity to cure is
appropriate where proper service would be futile.See id.; 5A Charles A. Wright & Arthur R. Miller, §
1354, at289. Proper service would be futile, for instance, where this court wouldnot have personal
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jurisdiction over the defendant.

The Louisiana long-arm statute permits the exercise of jurisdictionover a nonresident defendant as
far as is permitted by due process. SeeLa.Rev.Stat. § 13:3201(B). Our inquiry, therefore, is whether
theexercise of personal jurisdiction over a nonresident defendant comportswith federal
constitutional requirements. See Dalton v. R & WMarine, Inc., 897 F.2d 1359, 1361 (5th Cir. 1990);
La.Rev.Stat. Ann.§ 13:3201(B). The Supreme Court has held that due process issatisfied when the
defendant (1) has purposefully availed himself of thebenefits and protections of the forum state by
establishing "minimumcontacts" with the forum state such that he could anticipate being haledinto
that state's courts and (2) the exercise of jurisdiction does notoffend traditional notions of fair play
and substantial justice. SeeBurger King Corp. v. Rudzewicz, 471 U.S. 462, 473-76, 105 S.Ct.2174,
2182-84, 85 L.Ed.2d 528, 540-42 (1985); International Shoe Co. v.Washington, 326 U.S. 310, 316, 66
S.Ct. 154, 158, 90 L.Ed. 95 (1945).

In their petition for damages, plaintiffs assert that Sauer isauthorized and is currently conducting
business in Louisiana. This issufficient to establish minimum contacts with Louisiana. We
concludethat, should service be executed properly, this court would have personaljurisdiction over
Sauer. Given that there is no indication that serviceon Sauer would be futile, the court determines
that dismissal ofplaintiffs' case against Sauer is inappropriate.

I1I. Conclusion

Although plaintiffs have failed to effectuate valid service, the courtdetermines that the preferable
action is to quash service and DENY themotion to dismiss pursuant to Rule 12(b)(5). The plaintiffs
are herebygiven until 3 May 2000 to complete service upon Sauer.

1. Sig Arms Sauer GmbH was formerly known as J.P. Sauer & Sohn,Inc. The plaintiff sued Sauer under this Sig Arms

Sauer GmhB under theirformer name.

2. Rule 12(b)(5) provides for dismissal of a claim if service ofprocess was not timely effected in accordance with Rule 4.
Sauer's requestfor dismissal under Rule 12(b)(4) in this case was inappropriate. Rule12(b)(4) is used to dismiss claims that
deal with defects in the form ofsummons. See SA Wright & Miller, Federal Practice & Procedure,§ 1353, at 276 (1990).

3. Further, we reject plaintiffs' argument that Sig is the domesticsubsidiary of Sauer. In Green v. Champion, 577 So.2d
249, 257-58(La.Ct.App. 1st Cir. 1991), the court laid forth non-dispositive factorsthat indicate whether two companies are
really just one single businessenterprise. They include: common stock ownership; common directors orofficers; unified
administrative control; common financing; inadequatecapitalization; corporation paying the salaries and other expenses
orlosses of another corporation; receiving no business other than thatgiven to it by its affiliated corporations; corporation
using theproperty of another corporation as its own; noncompliance with corporateformalities; common employees;
services rendered by the employees of onecorporation on behalf of another corporation; common offices;

centralizedaccounting; undocumented transfers of funds between corporations; unclearallocation of profits and losses
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between corporations; and excessivefragmentation of a single enterprise into separate corporations. See id.

The affidavit of Hermann Kleutzer, Executive Vice President of SigArms, Inc, makes clear that Sig and Sauer do not own
corporate stock ineach other. See Kleutzer Aff. Further, Sig and Sauer do not shareexpenses, profits, losses, office
facilities, bookkeeping, equipment orother property. See id. These considerations lead us to the conclusionthat Sig and
Sauer are separate corporate entities. Service on Sig thuswould not effectuate proper service on Sauer, regardless of

whether theRhodes had served Sig as the agent for Sauer.
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