08/17/79 STATE v. NORTH
283 N.W.2d 457 (1979) | Cited 2 times | Court of Appeals of Wisconsin | August 17, 1979

On June 19, 1978, Jerry E. North (North), pleaded guilty to, and was convicted of, two offenses: count
one, misdemeanor theft, in violation of sec. 943.20(1), Stats., and count two, uttering a forged check,
in violation of sec. 943.38(2). The maximum penalty for misdemeanor theft was six months in the
county jail, or a fine of $200, or both. Sec. 943.20(3) (a). The maximum penalty for forgery -- uttering
was ten years in prison or a fine of $5,000, or both. Sec. 943.38(1). The court sentenced North to two
and one-half years on the first count and six months, concurrent, on the second count. The two and
one-half year sentence for count one was an obvious error by the trial court.

On October 2, 1978, when it came to the trial court's attention that the sentence on count one was
excessive, the trial court, sua sponte and without notice to North who was serving the original
sentence, ordered that sentence reduced to the statutory maximum of six months. At the same time,
the six month sentence on count two was ordered increased from six months to two and one-half
years. North moved for post-conviction relief pursuant to sec. 974.06, Stats., requesting reduction of
the sentence on count two to the six months originally imposed. Following a hearing on January 17,
1979, this motion was denied by the trial court in a written order entered February 7, 1979.

No person shall be subject to double jeopardy punishment for the same offense. ' The double
jeopardy provision is enforceable against the states through the due process clause. > Once a criminal
defendant begins serving a sentence, a court may, in certain situations, properly modify or correct
the sentence. * Modification to correct sentencing flaws runs afoul of the double jeopardy provisions
when the amending court seeks to increase sentences already being served. *

A majority of the federal circuit courts of appeal have held that after a conviction and sentencing,
federal district courts have no authority to have the convicted person brought before them for the
purpose of resentencing for a longer term, as this amounts to double punishment for the same
offense contrary to the bill of rights as embodied in the fifth amendment. ® The reasons for
disallowing increased sentences are: there is a possibility of a judicial abuse which would arise if trial
courts had discretionary power to increase sentences which convicted persons were serving; ° and, if
trial courts are allowed to increase a valid sentence to offset an erroneously lenient one, a sentenced
person's rights to challenge an illegal sentence would be materially chilled. ” We agree with those
courts for those reasons.

Wisconsin has never had this precise problem determined by an appellate court. In dicta, however,

the supreme court has revealed its awareness of this problem. It has stated that double jeopardy
situations arise in modifying sentences when the sentence is enhanced or increased. ®* The court has
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further stated that a trial court should not reduce a sentence on mere reflection alone, without some
substantive reason, but must base the modifications of sentences on new factors brought to the
court's attention, and that logic dictates that if a trial court is precluded from decreasing a sentence
on mere reflection, it should be precluded from increasing sentences for the same reason. ° The trial
court here gave an invalid sentence on the first count of misdemeanor theft, but gave a valid sentence
on the second count of forgery -- uttering.

We hold that the trial court correctly reduced the invalid sentence on the charge of misdemeanor
theft, but that it could not enhance or increase the valid sentence on the charge of forgery -- uttering,
as it clearly subjected North to double punishment for the same charge. '* We are not concerned with
a windfall to North. "The potential for abuse in broad judicial power to increase sentences outweighs
the possibility of giving a few defendants the benefits resulting from a judicial mistake;" ' and, if
trial courts are allowed to increase valid sentences to offset erroneously lenient ones, a sentenced
person's rights to challenge an illegal sentence would be materially chilled. ™

By the Court. -- The order is reversed and the matter is remanded with instructions to grant the
motion under sec. 974.06, Stats.
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