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MEMORANDUM AND ORDER

This action brought under the Freedom of Information Act(FOIA), 5 U.S.C. § 552, is before the Court
on the parties' crossmotions for summary judgment.' For the reasons set forthbelow, each motion
shall be granted in part and denied in part.

BACKGROUND

Plaintiff Pohlman, Inc., (Pohlman) is a Missouri corporation.Defendant Small Business
Administration (SBA) is a United StatesGovernment agency that is subject to FOIA. Defendant
HectorBarreto is sued in his official capacity as the Administrator ofSBA. Defendants will hereafter
be referred to collectively asSBA. In 1994, SBA made a disaster relief loan to Pohlman
(Loan#6376323007) in the amount of $19,256,800 to assist in recovery from the Missouri River flood
0f1993.% In the late 1990s, SBA was directed by the federalOffice of Management and Budget (OMB)
to sell at public auctionloans which SBA had made. In accordance with this mandate, SBAdeveloped
its Loan Asset Sale Program, which involved themarketing and public sale of segments of SBA's loan
portfolio toqualified purchasers. SBA grouped these loans in pools andpermitted review of the loan
portfolio by prospective qualifiedbidders in order for them to develop their bidding strategy andbids.
By September 21, 2004, SBA had conducted seven loan sales,selling in excess of 167,500 loans. PL.'s
Ex. B (Decl. of RichardBlewett, Director of SBA Asset Sales).

Under the Loan Asset Sale Program, Pohlman's loan was placed inPool AB 204 of Sale #4. The Bidder
Information Package for Sale#4 noted that the approximate size of the portfolio was$1,234,000,000.
The package also stated as follows: At its sole and absolute discretion, the SBA reserves the right to
disclose information regarding the Sale, including the identity of Buyers and the successful Bid Price
or Bid Percentage, upon the consummation of the Sale. Even if the SBA elects not to disclose publicly
any information relating to the Sale, the SBA will have the right to disclose any information the SBA
is obligated to disclose pursuant to the Freedom of Information Act and all regulations promulgated
thereunder.Pl.'s Ex. 1 to Resp. In August 2001, Pool AB 204 and severalother loan pools in Sale #4,
comprising a total of 3,381 loans,were sold to Capital Crossing Bank for $220,932,423.

By letter dated May 29, 2002, Pohlman requested from SBA,pursuant to FOIA, "copies of all
documents, reports, analyses,correspondence and memoranda . . . whether prepared by the [SBA] or
by the SBA's independent contractors oradvisors, and whether for the SBA's internal use, for
publicationor prepared by any other party and is [sic| in the possession ofthe SBA, relating to SBA
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Sale #4." Pl.'s Ex. 1. In an attachment,Pohlman outlined with greater specificity the
documentationsought.

By letter dated November 1, 2002, SBA told Pohlman whichdocuments it was providing, which
documents it promised toprovide in the immediate future, and which documents or partsthereof it
was withholding as confidential under Exemption 4 of FOIA. Pl.'s Ex. 5. Exemption 4 protects from
disclosure "tradesecrets or commercial or financial information obtained from aperson and
privileged or confidential." 5 U.S.C. § 552(b)(4).Information that a party was legally obligated to
submit to thegovernment is "confidential" under this exemption if itsdisclosure would likely (1)
impair the government's ability toobtain necessary information in the future, or (2) causesubstantial
harm to the competitive position of the person whoprovided the information. Nat'l Parks &
Conservation Ass'n v.Morton, 498 F.2d 765, 770 (D.C. Cir. 1974) (widely accepted testknown as the
National Parks test).?

SBA described the withheld documents as follows:

» Documentation regarding the estimated market value for eachloan and loan pool in Sale #4,
including the methods ofvaluation;

« All unsuccessful bids for each individual loan and loan poolin Sale #4. « All documentation
prepared by SBA in connection with eachwinning bid, including allocation of sale proceeds to
individualloans;

+ All documentation relating to statistical informationformulated by SBA or its advisors regarding
the discount receivedfor each loan and loan pool in Sale #4.

Pl.'s Ex. 5.

By letter dated December 12, 2002, Pohlman appealed SBA'sdecision to SBA's Freedom of
Information/Privacy Acts Office(FOI/PA Office). Pohlman challenged the decision to withhold
thewithheld documentation and stated that it had not yet receivedthe promised documents. Pl.'s Ex.
7. Under FOIA, a determinationon an administrative appeal is to be made within 20 working days.5
U.S.C. § 552(a)(6)(A)(ii). On January 21, 2003, the FOI/PAOffice notified Pohlman that it was invoking
an extension of timedue to "unusual circumstances" pursuant to § 552(a)(6)(B) tocomplete the appeal.
Pl.'s Ex. 9. This section allows for anextension of ten working days and requires notice to
theappellant specifying the date on which a determination would bemade. Here, the notice to
Pohlman did not specify any date onwhich a determination would be made.

Pohlman filed this action on September 3, 2003, for declaratoryand permanent injunctive relief,

requiring SBA to produce allwithheld information related to Sale #4. Pohlman also seeksattorneys'
fees and costs under FOIA, § 552(a)(4)(E). Pohlmanasserts in its complaint that it has exhausted all
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administrativeremedies because, as of the time the complaint was filed, theFOI/PA Office had not
yet processed Pohlman's appeal. Pohlmanclaims that the withheld documentation is not covered
byExemption 4, and that SBA did not provide the promiseddocumentation. In its answer, SBA asserts
that Pohlman did not exhaust all administrative remedies becausePohlman's appeal was still
pending, and that the withhelddocumentation is covered by Exemption 4.

By letter dated October 30, 2003, SBA informed Pohlman that SBAwas producing 2,370 pages of
information responsive to his FOIArequest.* SBA also listed which documents were redactedand
which were being withheld in full, as follows:

(1) Attachment I to the Bid Confirmation Letter (to CapitalCrossing Bank) dated August 9, 2001,
signed by Arnold Rosenthal(an SBA official), redacted to provide only information relatedto
Pohlman's loan, and to withhold "bid percentages" (thepercentage of the unpaid balance of a loan
pool that the bidprice for that pool represented);

(2) Nine documents with due diligence information regardingPohlman's loan, withheld in full; and
twelve such documents,withheld in part, including a "CAT Sheet" dated January 30, 2001;

(3) Attachments I and II to the Bill of Sale executed on August21, 2001, for lender serviced loans of
SBA Sale #4, redacted towithhold information related to loans other than Pohlman's;

(4) Schedule A of the Bill of Sale executed on August 21, 2001,for SBA serviced loans of SBA Sale #4,
redacted as above;

(5) Loan Schedule A to the Assignment and Assumption Agreementexecuted on August 21, 2001,
between SBA and Capital Crossing Bank, redactedas above;

(6) Attachment I to the Loan Sale Agreement between SBA andCapital Crossing Bank, redacted as
above and redacted to withholdinformation concerning bid percentages.

Pl.'s Ex. 10.

On November 12, 2003, the FOI/PA Office sent Pohlman a responseto its December 12, 2002 appeal.
The FOI/PA Office listed thefollowing matters as still at issue, along with its
disclosuredeterminations as to each matter.

1. Market Valuation for Sale #4 prepared by Myerberg & Co., L.P. (Meyerbeg), withheld in full
pursuant to Exemption 4. 2. "Winning Bids by Bidder" document for Sale #4, withheld in part
pursuant to Exemptions 4 and 5; 3. Statistical information formulated by SBA, including: a. SBA
memo dated July 31, 2001, from Mr. Rosenthal to Mr. Barreto, withheld in part pursuant to
Exemption 5; b. Minutes of the Asset Sales Advisory Committee dated August 8, 2001, released in
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full; c. SBA memo dated August 8, 2001, from Mr. Rosenthal to Mr. Barreto, withheld in part
pursuant to Exemptions 4 and 5; d. SBA memo to OMB dated June 27, 2002, withheld in part
pursuant to Exemptions 4 and 5; e. SBA memo dated June 28, 2001, from Fred Rubin to Mr.
Rosenthal, released in full.Pl.'s Ex. 11.

As indicated, the FOI/PA Office invoked not only Exemption 4,but also Exemption 5, for some of the
information being withheld.Exemption 5 allows an agency to withhold "inter-agency orintra-agency
memorandums or letters which would not be availableby law to a party other than an agency in
litigation with theagency." 5 U.S.C. § 552(b)(5). This exemption, called the"deliberative-process
exemption," applies to information "thatwould normally be privileged in civil discovery." Dep't of
thelnterior v. Klamath Water Users Protective Ass'n, 532 U.S. 1, 5(2001).

On December 15, 2003, Pohlman filed an appeal with the FOI/PAOffice. Pl.'s Ex. 12. On March 19,
2004, the FOI/PA Officefurnished an additional 44 pages of documentation, but upheldSBA's
October 30, 2003 decision in other respects. The argumentsof the parties will be presented below,
document-by-document, asto those documents Pohlman asserts remain at issue at this pointin the
proceedings. At Pohlman's urging, and pursuant to theCourt's request, SBA has submitted these
documents for theCourt's in-camera inspection. SBA's more general arguments raisedin its own
motion for summary judgment will then be presented,followed by the Court's analysis.®
ARGUMENTS OF THE PARTIES

I. Market Valuation for Sale #4 Prepared by Myerberg

In preparing this 17-page document, Myerberg acted as"Transaction Financial Advisor" for Sale #4.
The document groupsthe loan pools in Sale #4 into blocks and outlines multiplevaluation methods
employed by Myerberg, each based on certainenumerated assumptions, and lists the estimated
market values ofeach pool.

Pohlman argues that Exemption 4 (the only exemption asserted atthe administrative level) does not
apply to this document,because Myerberg is a consultant working for SBA and thus thedocument
was not "obtained from a person," as required byExemption 4. Pohlman argues alternatively that SBA
did not meetits burden of showing that the release of this document wouldimpair SBA's ability to
obtain necessary information in thefuture, or cause substantial harm to the competitive position
ofthe persons from whom the information was obtained.

SBA responds that the document is exempt under Exemption 5 asan "inter-agency or intra-agency
communication," because Myerbergwas paid for the purpose of giving advice to SBA; and that
themarket valuations in the document were the basis for SBA's holdvalue estimates’ and contain
critical advice to theagency. With respect to Exemption 4, SBA argues that if agenciescould not
maintain the confidentiality of proprietary materialssubmitted by private parties, the agencies'
ability to obtainsuch information would be impaired. Pohlman replies that Exemption 5 does not
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apply, because SBAdoes not argue that the factual information in this documentwould actually show
how SBA formulated its hold values, andbecause the factual information does not constitute the give
andtake necessary to qualify as part of the deliberative process.Pohlman notes that SBA cannot rely
on both Exemption 4 andExemption 5 for the same information, as the former applies tomatters
obtained from a person outside the government, while thelatter applies to inter-agency or
intra-agency matters. Pohlmanreasserts that Exemption 4 does not apply here because thedocument
was not obtained from an outside source.

I1. The Assigned Bid Percentages, Assigned Bid Prices, andUnpaid Balances Redacted from Sale #4
"Winning Bids by Bidder"

In the 6-page "Winning Bids by Bidder" document provided toPohlman, the above-noted figures as
they applied to each of the80 pools in Blocks 1, 2, and 3 were redacted. SBA did not redactthe
aggregate bid percentage, bid price, and unpaid balance as toeach Block, nor as to each of the 11
pools in the Designated LoanPools category. Pohlman argues that Exemption 4 does not apply tothe
redacted figures because they were created by SBA, and thuswere not "obtained from a person."
Pohlman further argues thatSBA's conclusory assertions that disclosure of this informationmay
result in bidders offering lower bids in the future does notsatisfy SBA's burden under Exemption 4.
Pohlman maintains thatdisclosure of this information would not cause substantial harmto the
competitive position of the bidders from whom theinformation was obtained, because the
information would not leadto the discovery by competitors of these bidders' biddingstrategy and
valuation methodology. Pohlman argues that Exemption5 does not apply here, because the document
was created after SBA made thedecision awarding the bids and therefore was not part of
SBA'sdeliberative process.

SBA responds that the withheld information was submitted bybidders and was thus "obtained from a
person" for the purpose of Exemption 4. SBA asserts that disclosure of the redactedinformation on a
pool-by-pool basis would provide the bidders'competitors an unfair advantage in future loan sales by
revealingthe bidding philosophy and strategy of the current bidders.According to SBA, disclosure
would also cause substantial harm tothe government, because potential bidders who do not wish to
havetheir bidding techniques analyzed by competitors would not bid onfuture loan sales.

I11. Documentation Prepared in Connection with Pohlman's Loan,Showing the Payments and
Balances Owed by Capital Crossing Bankfor the Loan

SBA redacted four figures from a document — figures which theparties agree relate to how much
Capital Crossing Bank paid for,and owes on, Pohlman's loan. Pohlman argues that these figuresare
not part of the deliberative process, as they were createdafter SBA made the decision awarding the
bids. As above, SBAresponds that the redacted figures would permit competitors tocalculate the bid
percentage paid by Capital Crossing Bank, andthus, the figures are exempted under Exemption 4
because theycould cause competitive harm to the bank. SBA also argues thatthese documents are
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protected by Exemption 5 as inter-agency orintra-agency communications which would not be
available by lawto a party other than an agency in litigation with SBA.

Pohlman replies that the information in question was obtainedfrom the bidder and does not qualify
as inter-agency orintra-agency communications under Exemption 5. Pohlman also argues that SBA

does not support its allegation thatthe information is not available to a party other than an agencyin
litigation with SBA.

IV. Part of an SBA Memo Dated July 31, 2001, from Mr.Rosenthal to Mr. Barreto That Related to Bids
in Past Sales andOptions for Sale #4

Three typed lines were redacted from this document. Theredacted information relates to bids in past
sales generally andoutlines options open to SBA should the bids received for Sale #4be lower than
SBA's hold values. Pohlman argues that SBAimproperly relied on Exemption 5 to redact the
information,because financial information about past sales does not qualifyas part of the deliberative
process. SBA responds that Exemption5 applies, because the past bids were used in the
evaluationprocess to recommend approval or disapproval of bids for Sale #4.SBA also argues that
Exemption 4 applies, because disclosure ofthe redacted information would give competitors an
unfairadvantage in future loan sales by permitting them to understandthe bidding strategy and
valuation techniques of the pastbidders, and would harm SBA because potential bidders who do
notwant information about their bids disclosed would not participatein future loan sales, causing a
drop in SBA's return on futuresales.

Pohlman replies that allowing SBA to rely on Exemption 5 wouldencourage SBA to insert past
factual information into reports inorder to subvert FOIA. Pohlman also argues that Exemption 4
doesnot apply, because SBA did not sustain its burden ofdemonstrating that disclosure would be
harmful to either SBA orthe bidders. V. Parts of an SBA Memo Dated August 8, 2001, from
Mr.Rosenthal to Mr. Barreto about Sale #4, Involving the Hold Valuesof Loans in Comparison with
the Price They Sold for ("RecommendedBids")

This seven-page document provides the recommendations of SBA'sAsset Sales Advisory Committee
that SBA sell the loans in thesale to a specified list of bidders (including Capital CrossingBank),
noting which pools these bidders bid for as well as thebidders' total bids. Redacted from the copy of
this documentprovided to Pohlman were three figures — the total hold value ofDisaster Loans, the
total hold value of General Business Loans,and the sum of those two figures. Pohlman argues that
the holdvalues are produced by SBA and do not qualify as material"obtained from a person" for
purposes of Exemption 4. Pohlmanalso argues that these hold values are factual information whichdo
not reveal the consultative or deliberative process and,therefore, Exemption 5 does not apply. In
addition, Pohlmanargues that the withheld information does not qualify aspre-decisional, because
SBA approved the action suggested by thememo on the same date the memo was written.
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SBA responds that it considers the redacted information to beinter-agency or intra-agency
communication, and that hold valueinformation is "inextricably intertwined" with SBA's
decisionmaking. SBA states that releasing hold values would reveal thefacts selected by SBA's
decision-makers in deciding thebottom-line estimates SBA expected to receive for each pool.
Withrespect to Exemption 4, SBA argues that consultants should beable to give their opinions freely
without fear of publicity, orthat their proprietary information will be released.

Pohlman replies that because the hold value is a final numberthat the SBA determined before the
sale, it is not pre-decisional as requiredfor Exemption 5. Pohlman also argues that the hold values are
notprotected by Exemption 4 because they are established by SBA andnot obtained from a person.

VI. Four Pages from an SBA Document Dated June 27, 2002, toOMB, Describing the Loans to be Sold
in Sale #4, Their EstimatedHold Values, the Estimated Net Sale Proceeds, and the
EstimatedModification Costs; and Part of the Last Page Regarding PreviousSBA Loan Sales

The document in question, which is marked as "Confidential,"was generated prior to the final bid
date for Sale #4 andprovides OMB with descriptions of the loans to be sold, includingtheir current
payment status; the estimated hold values of theloans; the estimated net sale proceeds; the
estimatedmodification cost; and a summary of previous loan sales. Thisinformation was redacted
from the copy of the document providedto Pohlman. The total unpaid balance of the loans in Sale #4,
andthe total number of loans were not redacted. Pohlman argues thatExemption 4 does not apply
here, because the withheld informationwas not "obtained from a person" but was created by
SBA.Pohlman also argues that SBA did not demonstrate how release ofany information that may
have been obtained from others wouldimpair SBA in the future or competitively harm the
submitter.Pohlman argues that Exemption 5 does not apply, because this memocontains factual
information regarding Sale #4 that SBA submittedto the OMB and does not appear to be part of the
consultativeprocess.

SBA responds that the information about previous loan sales isconfidential and protected under
Exemption 4. SBA argues that theother information withheld is protected by Exemption 4, becauseit
is information of a kind that "would customarily not be released to the public by the person from
whom it wasobtained." This test for determining whether a document isconfidential under
Exemption 4 was formulated in Critical MassEnergy Project v. Nuclear Regulatory Comm'n, 975 F.2d
871, 878(D.C. Cir. 1992) (en banc) (Critical Mass), to apply where aparty "voluntarily" submits
financial or commercial informationto the government. SBA also asserts that the redacted
informationis protected by the Privacy Act, 5 U.S.C. § 552a.® SBAalso invokes Exemption 5, claiming
that the information inquestion was part of SBA's deliberative process with regard toSale #4 and
constitutes inter-agency or intra-agencycommunications. SBA states that the document was
prepared basedupon information submitted by Whitestone Capital Group, Inc.,(Whitestone) (the
"Program Financial Advisor") and Myerberg, whowere paid for their services for the purpose of
giving advice toSBA in its decision-making analysis.
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Pohlman replies that Exemption 4 does not apply, because theredacted information was not
"obtained from a person" but wasgenerated by SBA. Pohlman further argues that the
informationrequired from bidders in order to participate in the biddingprocess is governed by the
National Parks test, and not theCritical Mass test. Pohlman also argues that the Privacy Actdoes not
apply because that act, by its terms,5 U.S.C. § 552a(b)(2), does not apply if disclosure would be
required underFOIA. Pohlman argues that SBA cannot rely on Exemption 5 withoutgiving a detailed
explanation of how this exemption applies to each specific matterin question.

VII. The One-Page Attachment to an SBA Memo Dated June 28,2001, from Fred Rubin (SBA Office
of Financial Analysis) to Mr.Rosenthal and Mr. Blewett (Director of SBA Asset Sales),Containing the
Valuation of Loans for Sale #4 as of April 30,2001

The document in question was prepared for SBA's presentation toOMB at a meeting scheduled for
July 7, 2001. Mr. Rubin stated inthe cover memo that the pricing was based upon "the new
modeldeveloped with Price Waterhouse Coopers." Pohlman argues that thedocument does not
appear to contain the give and take of theconsultative process required for application of Exemption
5, butrather only factual information to be presented to OMB. SBAresponds that the attachment was
part of the deliberative andpre-decisional process. SBA states Price Waterhouse Coopers waspaid by
SBA for the purpose of giving advice to SBA in itsdecision making on Sale #4. SBA argues that this
information isan inter-agency or intra-agency communication and was utilized inSBA's decision
making, and that SBA has special need for theadvice of consultants who should be able to give their
judgmentfreely without fear of publicity or disclosure.

VIII. Attachment to the Bid Confirmation Letter Dated August9, 2001, from Mr. Rosenthal to Capital
Crossing Bank Showing theAssigned Bid Percentages for 19 Loan Pools Awarded to CapitalCrossing
Bank

Pohlman states that it is unclear whether the bid percentagesin the confirmation letter were created
by SBA or another source.If they were created by SBA, then they were not "obtained from aperson”
and SBA cannot invoke Exemption 4. If they were notcreated by SBA, then SBA has not
demonstrated that disclosurewould impair SBA's ability to obtain bids on future loan sales orwould
result in substantial competitive harm to bidders. SBAresponds that Exemption 4 applies, because
the bid percentagesare confidential commercial/financial information submitted to SBA bythe
bidders and disclosure would be competitively harmful to boththe winning bidder and SBA. Pohlman
once again replies that SBAhas provided only general declarations which are inadequate tosustain its
burden to withhold the information.

[X. Part of the CAT Sheet Dated January 30, 2001

Of the 21 documents listed in Attachment I, Pohlman states thatit only takes issue with the CAT
Sheet, from which a sectionmeasuring approximately 2" x 4" was blocked out. Pohlman arguesthat
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SBA did not provide any explanation why it was withholdingthis information under Exemption 5.
Pohlman also asks the Courtto require assurances from SBA that the documents listed inAttachment
I are the only due diligence materials in SBA'spossession with respect to Pohlman's loan in
preparation for Sale#4. The redacted information consists of a handwritten note. SBAasserts that it
was written by an SBA manager and reflects hisdeliberative opinions. Pohlman replies that SBA's
lack of detailin its explanation precludes application of Exemption 5.

X. Attachment 2 and Schedule A to the Bill of Sale Between SBAand Capital Crossing Bank Dated
August 21, 2001, ShowingInformation on a Loan-by-Loan Basis

These documents were redacted with respect to all loans exceptPohlman's. The documents list the
following information as toeach loan, which is identified by its redacted number: poolnumber, gross
outstanding balance, SBA interest rate, bankinterest rate, payment amount, and next due date.
Pohlman arguesthat it is entitled to the information with respect to all loans,not just its own, and
that SBA has not shown that release of theinformation would impair its ability to obtain bids on
futureloans. SBA argues that the loan number for each individual loan and theabove information as
to each loan is the "kind of informationthat would customarily not be released to the public by
theperson from whom it was obtained." SBA also argues thatinformation on outstanding debts,
amount in arrears, days behind,etc., is credit information protected by the Privacy Act.

SBA's Motion for Summary Judgment

In its own motion for summary judgment, SBA argues that due toPohlman's failure to amend its
complaint after SBA providedadditional documents, only two issues remain for review by theCourt:
SBA's withholding (1) the price paid by Capital CrossingBank for Pool AB 204; and (2) the
unsuccessful bids received forPool AB 204. SBA repeats in general terms its Exemption 4
andExemption 5 arguments raised above. In addition, SBA argues forthe first time that Exemption 3
protects disclosure of the bidsreceived by unsuccessful bidders. Exemption 3 exempts fromdisclosure
matters that are "specifically exempt from disclosureby another statute." 5 U.S.C. § 552(b) (3). SBA
relies upon41 U.S.C. § 253b(m) (the Federal Property and AdministrativeServices Act of 1949), which
provides that contractor proposalsmay not be released by executive agencies.

In support of its motion for summary judgment, SBA submits thedeclarations of Lisa Babcock, Chief
of SBA's FOI/PA Office, andMr. Blewett. A second declaration was submitted by Ms. Babcock
inresponse to Pohlman's motion for summary judgment. Thedeclarations submitted in support of its
own motion for summaryjudgment essentially review the procedural history of Pohlman'sFOIA
request and set forth the arguments raised in SBA's pleadings. Pohlman responds that SBAcannot
reduce the case to two general issues, and that all theinformation still sought by Pohlman is at issue.
Pohlman alsoargues that SBA cannot invoke Exemption 3 for the first time inits motion for summary
judgment, and that, in any event,41 U.S.C. § 253b(m) applies only to government
procurementcontracts, and not sales contracts.
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Regarding Exemption 4, Pohlman argues that even thoughinformation is commercial or financial,
SBA cannot conclude,without citing any supporting evidence, that the information willreveal the
bidders' bidding philosophy and valuation techniquesto a competitor. Pohlman also argues that some
of the documentswere created by SBA or its outside consultants, and so do notqualify for Exemption
4 protection. Pohlman maintains that thedeclarations of Ms. Babcock and Mr. Blewett are conclusory
andgeneral. Furthermore, the cases cited by SBA concern voluntaryinformation submitted to the
Government, and not involuntaryinformation as is involved in this case. Pohlman also points tothe
warning on the Bidder Information Package for Sale #4 thatinformation regarding the sale, including
bid prices and bidpercentages, may be released.

SBA replies that it is not barred from invoking Exemption 3 inlitigation merely because that
exemption was not cited at theadministrative level. SBA also asserts that the declarations ofMs.
Babcock and Mr. Blewett are based upon their expertise, whichthe Court should accept, as Pohlman
has not furnished anyopposing affidavits or evidence of these experts' bad faith. SBAargues that the
warning on the bidding package "does not revealthe SBA's intent to determine every document is
subject torelease." Reply Br. at 7. DISCUSSION

Statutory Framework and Standard of Review

"Upon request, FOIA mandates disclosure of records held by afederal agency, see 5 U.S.C. § 552,
unless the documents fallwithin enumerated exemptions, see § 552(b). These limitedexemptions do
not obscure the basic policy that disclosure, notsecrecy, is the dominant objective of the Act,
consistent withthe Act's goal of broad disclosure, these exemptions have beenconsistently given a
narrow compass." Klamath, 532 U.S. at 7-8(quoted cases omitted); see also Davis v. CIA, 711 F.2d
858,861 (8th Cir. 1983) ("disclosure, not secrecy, is the dominantobjective of the Act, and the Act's
nine exemptions fromcompelled disclosure are to be narrowly construed").

FOIA provides for de novo review by a district court of anagency decision to withhold requested
information, and places theburden on the agency to demonstrate that a claimed exemptionapplies. 5
U.S.C. § 552(a)(4)(B); In re Dep't of Justice,999 F.2d 1302, 1305 (8th Cir. 1993). Where the pleadings
andaffidavits or declarations show that there is no genuine issue ofmaterial fact and that the moving
party is entitled to judgmentas a matter of law, summary judgment under Federal Rule of
CivilProcedure 56(c) is the appropriate mechanism for resolving FOIAdisclosure disputes. Ctr. for
Pub. Integrity v. Dep't ofEnergy, 191 F. Supp. 2d 187, 191 (D.D.C. 2002); TRIFID v. Nat'lImagery &
Mapping Agency, 10 F. Supp. 2d 1087, 1090 (E.D. M0.1998).

Exemption 4
As noted above, Exemption 4 protects "commercial financialinformation obtained from a person and

privileged orconfidential." 5 U.S.C. § 552(b)(4). Information that a party was legally obligated to
submit to thegovernment is "confidential" under this exemption if itsdisclosure would likely (1)
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impair the government's ability toobtain necessary information in the future, or (2) causesubstantial
harm to the competitive position of the person whoprovided the information. Nat'l Parks, 498 F.2d at
770. It isclear that this test applies to information submitted by biddersfor Sale #4 loans/pools. See
TRIFID, 10 F. Supp. 2d at 1098(National Parks test for withholding information, rather thanless
stringent Critical Mass test, applies to information aparty is required to submit to the government in
order toparticipate in a competitive bidding program). Similarly, theNational Parks test applies to
information submitted to SBA bythe borrowers of the loans in Sale #4, as the borrowers wererequired
to submit the information in order to obtain the loans.

Obtained from a Person

It is also clear that information prepared by Myerberg orWhitestone was not information "obtained
from a person" forpurposes of Exemption 4. See, e.g., Benson v. GSA,289 F. Supp. 590, 594 (W.D.
Wash. 1968), aff'd, 415 F.2d 878 (9th Cir.1969) (appraisal prepared by an outside appraiser for GSA's
usewas not "obtained from a person"). Furthermore, loan informationgenerated by SBA in the course
of its involvement with itsborrowers is not information "obtained from a person." SeeBuffalo
Evening News, Inc. v. SBA, 666 F. Supp. 467, 469(W.D.N.Y. 1987).

Competitive Harm

SBA supports its withholding of much of the information stillsought based on its generalized
assertion that its disclosurewould cause substantial harm to the Sale #4 bidders by allowing their
competitors to uncover the bidders'valuation methodologies. Courts have viewed such arguments
withskepticism, generally requiring agencies to disclose informationunless they are able to
demonstrate that release of theinformation would be of "substantial assistance" to competitorsin
estimating and undercutting a bidder's future bids. SeeCtr. for Pub. Integrity, 191 F. Supp. 2d at 194
(agency was notentitled to withhold its records relating to bids in sale ofgovernment land under
Exemption 4 on ground that disclosure waslikely to cause harm to competitive position of bidders,
whereagency failed to show that information would be of substantialassistance to competitors in
estimating and undercutting bidders'future bids; rejecting agency claim that information would
allowcompetitors to uncover the bidders' valuation methodology); seealso McDonnell Douglas Corp.
v. U.S. Dep't of the Air Force,375 F.3d 1182, 1195 (D.C. Cir. 2004) (in the context of requestsfor
line-item prices in bids for government contracts,competitive harm to bidders results "only if a
competitor is ableto ‘reverse-engineer' from the winning bidder's price to thesensitive strategic
information upon which it is based, such asthe contractor's profit margin and cost data");
BrownsteinZeidman & Schomer v. Dep't of the Air Force, 781 F. Supp. 31, 33(D.D.C. 1991) (same).
Here, SBA has not met this standard.

In addition, the Court notes the warning on the BidderInformation Package for Sale #4, specifically

informing biddersthat "information regarding the sale, including the identity ofBuyers and the
successful Bid Price or Bid Percentage," might bedisclosed upon the consummation of the sale. It
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seemsdisingenuous of SBA to now reject a FOIA request for thisinformation on the ground that
disclosure would harm thecompetitive position of the bidders.

Impairment of SBA's Interests

SBA argues that disclosure of much of the information obtainedfrom bidders and sought by Pohlman
would deter bidders fromparticipating in future loan sales. The Court finds this
argumentunpersuasive. When submission of information is mandatory inorder to participate in a
government program, there is apresumption that the government's interest in obtaininginformation
in the future will not be threatened by disclosure.Nat'l Parks, 498 F.2d at 770; see also 1 James T.
O'Reilly,Federal Information Disclosure § 14:87 (3d ed. 2000) ("Chillingor deterrence of future
submitter sharing of records with theagency does not apply where a mandate of submission is
aprerequisite to a transaction for which the records must bedelivered to the agency.").

SBA offers no evidence in support of its affidavits whichstates that the claimed harm would occur,
such as affidavits frompast or potential bidders. The Court does not find the threeaffidavits
submitted by SBA on this point to be the kind ofdetailed, nonconclusory affidavits upon which courts
have reliedin granting an agency summary judgment in FOIA cases. Cf.Miller v. U.S. Dep't of State,
779 F.2d 1378, 1387 (8th Cir.1985) (agency's affidavits explained in detail why requestedmaterial
might damage national security, entitling agency to relyon FOIA's national security exemption).
Furthermore, the Courtcannot discern any harm to the future of SBA's loan sale programthat might
result from disclosing information bidders are toldmight be disclosed.

The Court reaches the same result with regard to the fourfigures relating to how much Capital
Crossing Bank paid for andowed on Pohlman's loan on a particular date, as well as Attachment 2 and
Schedule A identified above. SeeMiami Herald Publ'g Co. v. SBA, 670 F.2d 610, 614-15 (5th Cir.1982)
(records containing names of firms that received SBAadvances and showing amounts and balances,
and records of loansto borrowers showing status of loans were not confidential forpurposes of
Exemption 4); Buffalo Evening News, Inc.,666 F. Supp. at 468-71 (same). The Court notes that the
loans inAttachment 2 and Schedule A do not identify the borrowers by name— only by loan number.

Exemption 5

The Court first concludes that the market valuations andreports by independent outside consultants
qualify asintra-office or intra-office communications for purposes ofExemption 5. See Tigue v. U.S.
Dep't of Justice, 312 F.3d 70,78 & n. 2 (2d Cir. 2002) (reports prepared by disinterestedoutside
consultants for an agency qualify as intra-officecommunications, noting that this conclusion is
suggested inKlamath, 532 U.S. at 12); Hoover v. U.S. Dep't of thelnterior, 611 F.2d 1132, 1138 (5th Cir.
1980) (appraisal reportsprepared by independent consultants for agency estimating thevalue of
property to be condemned by the agency was anintra-agency document). The Court must therefore
decide whetherthe following documents or parts of documents are exempt fromdisclosure as
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information that was part of SBA's deliberativeprocess: (1) the Market Valuation prepared by
Meyerberg; (2) thethree typed lines from the SBA memo dated July 31, 2001; (3) thethree hold value
figures from the SBA memo dated August 8, 2001;(3) the attachment to the SBA memo dated June 28,
2001,containing SBA's Office of Financial Analysis's valuation ofloans in Sale #4; (4) the four pages
from the SBA document dated June 27, 2002, to OMB, describing the loans to besold in Sale #4; (5)
part of a page from the June 27, 2002document regarding previous SBA loan sales; and (6)
thehandwritten notation on the January 30, 2001 CAT Sheet.

The Eighth Circuit has stated as follows with regard to thepolicy considerations underlying
Exemption 5: It is generally agreed that two basic policy considerations govern the scope of
exemption 5: (1) preventing premature disclosure of agency records that might impede the proper
functioning of the administrative process; and (2) eliminating the inhibition of a free and frank
exchange of opinions and recommendations among government personnel which could result from
routine disclosure of internal communications.North Dakota v. Andrus, 581 F.2d 177, 180 (8th Cir.
1978). Toqualify under Exemption 5, information must be "bothpredecisional and deliberative."
Missouri v. U.S. Army Corps ofEng'rs, 147 F.3d 708, 710 (8th Cir. 1998).

A predecisional document is one that is designed to assist agency decisionmakers in arriving at their
decisions and which contains the personal opinions of the writer rather than the policy of the agency.
A document is deliberative if its disclosure would expose the agency's process in a way that would
discourage candid discussion and thus undermine the agency's ability to perform its functions.Id.
(memo by acting deputy director of agency which candidlycritiques the development of agency policy
was covered byExemption 5).

Exemption 5 does not apply to factual matters, unless they are"inextricably intertwined" with
predecisional policy discussions.Enviro Tech Int'l, Inc. v. EPA, 371 F.3d 370, 375 (7th Cir.2004) (citing
EPA v. Mink, 410 U.S. 73, 87-88 (1973)). Thefactual/opinion distinction is not always easy to
apply,especially in a case like the present one in which the governmentagency is acting as a
commercial/financial entity, rather than as a policy maker. Upon careful consideration andreview of
the documents, the Court believes that the inter-agencyand intra-agency communications that
describe how SBA arrived atthe hold values in question, as well as the hold valuesthemselves, are
exempt from disclosure. The hold values are notSBA's final decisions in themselves, nor simply
factualinformation, as Pohlman variously suggests. Rather, the holdvalues are the agency's own
bottom line estimates reflecting whatthe agency believes its assets are worth. These hold values
aresubjective determinations based on a myriad of factors, which inturn are based on underlying
valuations and methodologiesselected by SBA and/or its consultants. The hold values are
usedinternally by the agency in the process of making its decisionswith regard to the approval of
bids. Per the unrefuted affidavitof Ms. Babcock, the government does not release these hold valuesor
estimates. Defs.' Ex. C, 1 8.

Exemption 5 "is designed to protect agency policy-orientedjudgments and the processes by which

e www.anylaw.com


https://www.anylaw.com/case/pohlman/e-d-missouri/09-30-2005/T5WXQ2YBTlTomsSBMg9g
https://www.anylaw.com/?utm_source=anylaw&utm_medium=pdf&utm_campaign=pdf

POHLMAN
2005 | Cited 0 times | E.D. Missouri | September 30, 2005

policies are formulated."Nat'l Ass'n of Home Builders v. Norton, 309 F.3d 26, 39 (D.C.Cir. 2002). The
Court believes that the hold values and themethods used by SBA to arrive at them are just such
judgments andprocesses. See Brownstein Zeidman & Schomer,781 F. Supp. at 34 (report containing
"bases and reasons" for agency's decisionto select winning bidder for a computer procurement
contract wascovered by Exemption 5, especially as it was not clear thatreport was incorporated in
agency's final decision; agency,however, had to disclose standards used to evaluate bidproposals).

To the extent that hold values or valuations used to arrive ata hold value are factual rather than
opinion, the information is exempt fromdisclosure because it is "inextricably intertwined" with
SBA'spolicy decisions regarding which bids to accept for thepools/loans in Sale #4. Cf. Nat'l Ass'n of
Home Builders,309 F.3d at 39 (D.C. Cir. 2002) (Exemption 5 did not apply tosite-specific information
about the habitat of a species of owlsprepared to assist agency in making its determination
thatspecies was endangered; although information was predecisional,it was not deliberative, as it did
not reflect the agency's"preliminary positions or ruminations about particular policyjudgment").
Accordingly, the Court does not believe that SBA mustdisclose this information.

The Court also concludes that the redaction of the handwrittennotation is covered by Exemption 5,
as the notation represents aninternal personal opinion. The Court does not believe, however,that the
three typed lines redacted from SBA memo dated July 31,2001, qualify for Exemption 5 protection.
The informationwithheld is factual, historical information, and SBA has notpersuaded the Court that
it is inextricably intertwined with thedecision-making process.

Exemption 3

The Court agrees with SBA that it is not precluded from relyingupon Exemption 3 simply because
SBA did not do so at theadministrative level. See Young v. CIA, 972 F.2d 536, 538-39(4th Cir. 1992) (an
agency does not waive FOIA exemptions by notraising them during the administrative process).
Nevertheless,Exemption 3 does not avail SBA as the statute relied upon,41 U.S.C. § 253b(m), applies
only to government procurementcontracts, not to sales contracts as involved in this case. SeeCtr. for
Pub. Integrity, 191 F.2d at 192-94 (records related to the federalgovernment's sale of land were not
exempted from disclosure underExemption 3 by operation of § 253b(m)).

Privacy Act

SBA invokes the Privacy Act to support its withholding ofinformation about loans other than
Pohlman's. As Pohlman notes,the Privacy Act does not protect information that must bedisclosed
under FOIA. 5 U.S.C. § 552a(b)(2). Thus, if no FOIAexemption applies, the agency cannot also invoke
the Privacy Actto block release of information that is the subject of a FOIArequest. Campaign for
Family Farms v. Glickman, 200 F.3d 1180,1187 & n. 7 (8th Cir. 2000); 2 O'Reilly, § 20.58.

Attorney's Fees
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FOIA provides that a district court "may assess against theUnited States reasonable attorney fees
and other litigation costsreasonably incurred" in an action in which the plaintiff "hassubstantially
prevailed." 5 U.S.C. § 552(a)(4)(E). Among thefactors which a court should consider when determining
aprevailing litigant's entitlement to attorney's fees under FOIAare: (1) the benefit to the public to be
derived from the case;(2) the commercial benefit to the plaintiff; (3) the nature ofthe plaintiff's
interest in the records sought; and (4) whetherthe government's withholding of the records had a
reasonablebasis in law. Miller, 779 F.2d at 1389.

Pohlman is a prevailing party here, at least in some measure.Besides the material which the Court
has determined must bedisclosed, it is not clear whether other information that wasprovided to
Pohlman after it filed this action would have beenprovided had it not filed the lawsuit at all.
Pohlman, however,has not supported its request for fees with any documentation as to the time
expendedon this law suit, and neither party has argued how the abovefactors should enter into the
Court's decision on the amount offees that would be appropriate in this case. Accordingly, theCourt
shall allow additional time for the parties to filepleadings on this issue, as set forth below.

CONCLUSION
Accordingly,

IT IS HEREBY ORDERED that Plaintiff's motion for summaryjudgment is GRANTED in part and
DENIED in part, as set forthabove. [Doc. #19]

IT IS FURTHER ORDERED that Defendants' motion for summaryjudgment is GRANTED in part
and DENIED in part. [Doc. # 23]

IT IS FURTHER ORDERED that Defendant shall make alldisclosures called for (items numbered II,
II1, IV, and VIII onpages 8-17 above) on or before October 20, 2005.

IT IS FURTHER ORDERED that Plaintiff shall have up to andincluding October 20, 2005, to file a

properly supported requestfor attorney's fees. Defendant shall have ten days thereafter tofile a
response, and Plaintiff shall have five days to reply toDefendant's response.
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