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UNITEDSTATESDISTRICTCOURT

DISTRICTOFMINNESOTA UNITEDSTATESOFAMERICA., Plaintiff,

v. ANTONIUSBRETTEL X,

Defendant.

CaseNo.11 CR 0109(PJS/JJG)

CaseNo.16 CV 2629(PJS)

ORDER

AntoniusBrettEl X,prose. ThismatterisbeforetheCourtondefendantAntoniusBrettEl X’smotionto 
vacate,setaside,orcorrecthissentenceunder28U.S.C.§2255. ECFNo.118. The CourthasreviewedEl 
X’smotion,theattachedexhibits,andtherecordofprior 
proceedingsinthecase,asrequiredbyRule4(b)oftheRulesGoverningSection2255 
ProceedingsfortheUnitedStatesDistrictCourts.

Basedonthatreview,theCourtconcludesthatEl Xisprobablynotentitledto reliefunder§2255. El 
Xpleadedguiltytorobbingataxidriverinviolationofthe 
HobbsAct,18U.S.C.§1951(a),andhewassentencedto176monthsinprison. ECF Nos.102,103,116. El 
Xdidnotappealhissentence,soitbecamefinal14dayslateron August6,2012. CompareAnjulo 
Lopezv.UnitedStates,541F.3d814,816n.2(8thCir. 
2008)(notingthatasentencebecomesfinalwhenthetimeperiodforfilinganoticeof 
appealexpires),andFed.R.App.P.4(b)(1)(A)(givingacriminaldefendant14daysto 
appealhissentenceafterthesentenceisentered),withECFNo.116(enteringEl X’s sentenceonJuly23,2012). 
1

AlmostfouryearspassedbeforeEl Xbroughtthis§2255motion. CompareMoore 
v.UnitedStates,173F.3d1131,1135(8thCir.1999)(holdingthata§2255motionshould 
bedeemedtimelywhenaninmatedepositsthemotionintheprisonmailsystembefore 
thefilingdeadlineexpires),withECFNo.118at12(certifyingthatEl X’s§2255motion 
wasplacedintheprisonmailingsystemonAugust1,2016). Inhis§2255motion,El X 
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arguesthathissentencewasimposedinviolationoflawbecause(1)thegovernment 
failedtofileanindictmentoraninformationinforminghimthathecouldreceivea 
longersentencebecauseofhispriorconvictions;and(2)hewasincorrectlyclassifiedas 
acareeroffenderwhenhewassentenced. ECFNo.118at4 7.

Atfirstglance,bothoftheseclaimsappeartobebarredbytheone year 
limitationsperiodimposedby28U.S.C.§2255(f),asEl Xdidnotfilehis§2255motion 
withinoneyearof“thedateonwhichthejudgmentofconvictionbec[ame]final.” 28 U.S.C.§2255(f)(1). 
NordoEl X’sclaimsappeartorelyonanyrightthat“hasbeen 
newlyrecognizedbytheSupremeCourtandmaderetroactivelyapplicabletocaseson collateralreview.” 
28U.S.C.§2255(f)(3). Inhis§2255motion,El Xstatesthat:

1 El X’ssentencewasimposedonJuly20,2012,butitwasnotentereduntil July23,2012. SeeECFNo.116at1.

-2- BasedoncorrespondencefromtheFederalPublicDefender’s 
Office,[]thepetitionerwascausedtobelievethatahabeas 
petition[]wouldbefiledbythatofficepreservingmyrights 
createdbyJohnsonv.UnitedStates,135S.Ct.2551(2015). It wasnotuntilafterpassageoftheone 
yeardateforfilinga claimundertheJohnsondecisionthatthepetitionerlearned 
thatthehabeaspetitionhadnotbeenfiledbythePublic Defender’sOffice. ECFNo.118at11. 
TheproblemwiththisexplanationisthatEl X’smotiondoesnotrelyonthe

SupremeCourt’s2015Johnsondecision. Instead,El XreliesontheSupremeCourt’s 
2010Johnsondecisionandafewothercasestoarguethathispriorstateconvictions 
shouldnotbeconsidered“crimesofviolence”undertheGuidelines’“forceclause.” See ECFNo.118at4 7. 
(TheSupremeCourt’s2015Johnsondecisionhadnothingtodowith theforceclause.)

BeforetheCourtdismissesEl X’smotion,theCourtwillgiveEl Xachanceto 
respondtowhattheCourthassaidinthisorderandpresentargumentorevidencethat 
hismotionistimelyunder§2255(f). SeeMartinezv.UnitedStates,423F.App’x650,650 
(8thCir.2011)(holdingthatcourtsshould“accordpartiesfairnoticeandopportunityto 
respond”beforesuaspontedismissinga§2255motionasuntimely).

ORDER Basedontheforegoing,andonallofthefiles,records,andproceedingsherein, 
ITISHEREBYORDEREDTHATEl Xmay,nolaterthanFriday,June30,2017,filea

-3- responsetothisordershowingcausewhyhis§2255motion[ECFNo.118]shouldnot 
bedismissedasuntimelyunder28U.S.C.§2255(f).

Dated: May25,2017 s/PatrickJ.Schiltz PatrickJ.Schiltz
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UnitedStatesDistrictJudge

-4-
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