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IN THE UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF FLORIDA
Case No. 9:13-cv-80840- DMM -BRANNON EXCELSIOR M EDICAL CORPOM TION;,

Plai nti ff, VS. IVERA MEDICAL CORPORATION, ROBERT F. LAKE, JR., and JEFFREY S.
TENNANT,

Defendants and Countercl ai m Pl ainti ffs, VS. ExcElssloR MEolcAL coRpolul' lo, N covlolEx LP,
and covlolEN sALEs, LLc,

Counterclai m Defendants.
| MARKMAN ORDER

THI S CAUSE comes bef or e t he Coud upon t he Padi es' Markman submi ssi ons. Thi s case was f i
l ed by Pl ai nt i ff, Excel si or Medi cal Cor por ation ('] Excel si or) on August 22, 2013. The Coud
hel d a hear i ng on April 18,2014, and makes t he f ol | owi ng det er mi nations.lnits Compl ai
nt,Plaintiffseeksadeclarationthatits productdoesnotifringetheDefendants' United
St at es Pat ent No. 7, 282, 186 (the $ 1' 186 Pat ent ' ' Il n Defendants are | vera Medi cal Corporati
on, Robert F. Lake, Jr., and Jeff rey S. Tennant (col l ectively, ' dIvera'"). Excel si oral t er nati vel
y seeks a decl ar at i on that t he 6 186 Pat entisinvalid. I nresponse to Excel si or's Compl ai nt, I
vera fi |l ed a Countercl ai m whi ch al 1 eges 1 The ' 186 Patentistitled, Sd Decont ami nation
Device.''(See DE 1-1).

1 that Excel si or, al ong wi t h Covi di en LP and Covi di en Sal es, LLC, manuf act ur e and sel l a

duct whi chinfringesthe. 186 Patent.z At i ssue bef or e t he Cour tisthe construction of pr
O fivedisputedclaimtermsinthe. 186 Pat ent. 3For ease of r eadi ng

,the CoudwillrefertothePlaintiff/counterclaimDefendant as Excel si or,''and t he Def
endant s/ count er cl ai m Pl ai nti ffs as ' ' [ vera, "'

The . 186 pat ent di scl oses a S ' Decont ami nat i on Devi ce. "' Excel si or mar ket s a pr oduct
named S ' Swabcap, ' ' whi ch i s concededl y a decont ami nat i on devi ce.
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LEGAL STANDARD

Claimconstructionisaquestionoflawforthe Coudtodetermine. Mar kman v. Ges/ Wee I
nst rument s: I nc., 52 F. 3d 967, 979 (Fed. Cir. 1995) (en banc) , af rd, 517 U. S. 370 (1996) . As a st
andar d mat ter, t he Coud willonly construeater mwhentheneedarises.'' Theordinary
meani ng of cl ai m | anguage as under st ood by a per son of skillin t he ad may be r eadi |l y appar
ent even t o [ ay j udges, and cl ai m const r ucti onin such casesinvolveslittle morethanthe
application of t he wi del y accept ed meani ng of commonl y under st ood wor ds. ' 'Phillips B. A
WH Cor p.,415F.3d 1303,1314 ( Fed. Ci r. 2005) ( en banc) (ci ti ng Br own v. 3M, 265 F. 3d 1 349,
1352 ( Fed. Ci r. 2001)).

When cl ai m const ructionrequiresmore,''thecoudshouldlookfirsttotheintrinsicevi
dence of record,i.e.,the patentitself,includingtheclaims,thespecificationand,ifin
evi dence, t he pr osecutionhistory.''Interactive GW Expr ess, | nc. ?. Compuserve, I nc. ,

2 Excel si or' s productistheS ¢ swabcapy'' whichisasmallplasticcapthatcontainsas
ponge and 70% i sopropyl al cohol . I n pl ai n t er ms t he product i s screwed ont o an i nt r avenous |
ineatthelueractivatedvalve (LAV)todecontaminateitinbetweenusesonanindivi
dual patient.The LAVisaportwhereintravenousinijectionsareinsertedforpatient
admi ni st ration.3 The Partieseachfiledduplicativeinitialand responsive bri ef s which
di sput e t he same five t erms. 256 F. 3d 1323, 1 331 ( Fed. Cir. 2001) (quoting Vi tr oni cs Cor p.
F. Concept roni ¢, I nc., 90 F. 3d 1576, 1582 ( Fed. Cir. 1996) )., see a/ so Medr ad, I nc. v. MRI Devi
ces Cor p., 401 F. 3d 1313, 1319 ( Fed. Ci r . 2005) (' ' We cannot I ook at t he or di nar y meani ng of t
heterm...inavacuum. Rather, we must I ook at the ordi nary meani ng i n the context of the wri t
ten descr i ptionandthe prosecutionhistory.'').'"Allintrinsicevidenceis notequal
however. "' I nt eract i ve G/ # Express, 256 F. 3d at 1331.

W i thin the '"intrinsi c evi dence, couds fi r st I ook to the words of the cl ai ms. Te/ ef [ ex, I nc. ?.
Fi cosa N. Am. Cor p., 299 F. 3d . 131 3, 1324 (Fed. Ci r. 2002) *, Vi t r oni cs Cor p., 90 F. 3d at
1582.The wor ds of t he cl ai ms ar e ' ' gener al l y gi ven t hei r or di nar y and cust omar y meani ng, '
"whichis''the meaningthatthetermwouldhavetoapersonofordinaryskillintheartin
questi on at the ti me of the i nventi on, i. e., as of the eff ecti ve fi11i ng dat e of t he pat ent appl i
cation.''Phillipsv. AWH Cor p., 415 F. 3d at 1312-1313. , accor d I nt er Di gi t al Commc' ns,
LLCe.Int'l Trade Comm'n, 690 F. 3d 1318, 1324 ( Fed, Cir.2012) *, I nnova/ pur e Naf ec I nc. B.
Safar/GaferFiltrationSys',Inc.,381F.3d1111,1116(Fed.Cir.2004)., Vitronicst90F.
3d at 1582.The or di nar y and cust omar y meani ng of a cl ai m t er m may be det er mi ned sol el y by
vi ewi ng t he ter mwi t hi n t he cont ext of t he cl ai m' s over al 1 I anguage. See Philli ps, 415 F,
3dat 1314 (u1(T) heuseofatermwithintheclaimprovidesafirmbasisforconstruingt
heterm.'"). Mor eover, t he use of t he t er m i n ot her cl ai ms may pr ovi de gui dance r egar di
ngits properconstruction.ld.("" otherclaimsofthe patentin questi on, both asseded and
unasseded, can al so be val uabl e sour ces of enl i ght enmentastothe meaningofaclaimterm.'
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").Cl ai ms shoul d be const r ued ' ' wi t hout r ef er ence t o t he accused devi ce (or pr oduct l. ' ' SRI
I nt'1v. Mat sushi t a El ec. Cor p. of Am., 775 F.2d 1107,11 18 (Fed. Ci r. 1985) (emphasi s omi t t
ed),

3 A cl ai m shoul d al so be construed i n a manner that i s consi st ent wi th the patent' s speci ficati
on. See Mar kman, 52 F. 3d at 979 (1d cl ai ms must be r ead i n vi ew of t he speci fi cat i on, of whi
chtheyareapad.''). Typically, t he specificationisthebestguideforconstruingtheclai
ms. See Phillips, 415 F.3d at 1315., Vit r oni cs, 90 F.3d at 1582 (' 'E T) he specificationis al
ways hi ghly rel evant t o t he cl ai m const ruction anal ysis. Usual ly,itisdispositive',itis
the si ngl e best gui de t o t he meani ng of adi sputed term.'"). Pr ecedent f or bi ds, however, a
const ruction of claimter msthati mposesIimitationsnotfoundintheclaimsor
suppoded by an unambi guous restrictioninthespecificationorprosecutionhistory.Lait
ram Cor p.v. NEC Cor p., 163 F. 3d 1342, 1347 ( Fed. Ci r. 1998). , Comar k Commc' ns, I nc.v. Har r i
s Corp.,156 F.3d 1182,1 186 ( Fed. Cir. 1998) ., SRI I nt h 775 F. 2d at 1121.

Anot her t ool t o supply pr oper cont ext f or cl ai m const ructionisthe prosecutionrecord
and any st at ement s made by t he pat ent ee t o t he Uni t ed St at es Pat ent and Tr ademar k Of f i
ce(d'PTO'")regardingthe scope of t he i nventi on. See Mar kman, 52 F. 3d at 980. A pat ent 's
prosecutionhistoryisdesignatedaspartofthe''intrinsicevidence 'and''consistsoft
he compl et e r ecor d of t he pr oceedi ngs bef or e t he PTO and i ncl udes t he priorartcitedduri
ng t he exami nat i on of t he patent. "' Phillips,415F.3d at 1317 (ci tati on omi t t ed) . However ,
the Feder al Ci r cui t has war ned that ' ' because t he pr osecut i on hi st or y r epr esent s an ongoi
ng negot i ati on bet ween t he PTO and t he appl i cant, rather t han the fi nal product of that negoti
ati on, i t often I acks the cl ari ty of the speci ficationandthusisIessuseful forclaimconstr
uct i on pur poses. ' 'Id.'' Nonet hef ess, t he pr osecut i on hi st or y can of t en i nf or m t he meani
ng of t he cl ai m I anguage by demonstr at i ng how t he i nvent or under st ood t he i nvent i on and
whet her t he i nvent or

411imited theinventionin the cour se of pr osecut i on, maki ng t he cl ai m scope nar r ower t
han it woul d ot her wi se be. "' Id.

Along wit hrevi ewi ng t he speci fication,the Court may use t he pat ent pr osecution to det
er mi ne whether t he i nvent or I i mi t ed t he cl ai m scope or di scl ai med any padi cul ar i nt er pr
et ations. Vitronics, 90 F. 3d at 1582- 83. However, i n or der t o concl ude t hat a pat ent ee nar r
owed t he cl ai m, t he di scl ai mer must have beenwi th''r easonabl e cl arityand del i ber at
eness. ' ' Super gui de Cor p.v. DirecTv Enters., I nc.,358F. 3d 870, 875 ( Fed. Ci r. 2004) ( quot i
ng N. Tel ecom Lt d. v. Samsung El ecs. Co., 215 F. 3d 1281, 1294 ( Fed. Ci r . 2000) ). Thus, unl ess t
he pat ent ee makes ' ' cl ear and unmi st akabl e pr osecuti on ar gument s [ i mi ti ng t he meani ng
ofaclaimterminordertoovercomearejection,''thepatenteeisentitledtothefull
scope of i t s cl ai m [ anguage. SanDi sk Cor p. v. Memor ex Pr ods. , I nc., 415 F. 3d 1278, 1286 ( Fed.
Ci r. 2005). , see al so Thor ner ?. Sony Comput er Ent m' t Am. LLC, 669 F. 3d 1362, 1366 (Fed. Cir.
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2012).

Di st rict couds may al so consi der ' ' ext rinsi c evi dence, ' ' such as di ctionaries ortechnicalt
r eati ses, t o hel p under st and t he under 1 yi ng t echnol ogy and t he manner i n whi ch one skill
edintheartmightuseclaimterms. Philll ps,415F. 3d at 1318. Si mi l ar l y, exped t est i mony
may ai d a coud i n under st andi ng t he under |l yi ng t echnol ogy and det er mi ni ng t he par ti cul
ar meani ng of a t er min t he pedi nent fi el d, but an exped' s concl usor y, unsuppor t ed assedi ons
astoaterm'sdefinitionisentirelyunhel pfultoacourt.Id. Ul ti mat el y, however, d ' extri
nsic evidence' 'is''Iesssignificant than the i ntri nsicrecordin deter mi ni ng the I egally
oper ati ve meani ng of cl ai m [ anguagej ' "'id. at 1317 (quot i ng C. &. Bar d, I nc.v. U. S. Sur gi cal
Cor p., 388 F. 3d 858, 862 (Fed. Ci r. 2004) (i nt er nal quot at i ons omi t t edl ), and a coud shoul d di
scount any extr i nsi c evidenced d t hatisclearlyatoddswiththeclaimconstruction
mandat ed by t he cl ai ms t hemsel ves, t he writtendescription,andthe prosecution history,
inotherwords,withthewrittenrecordofthepatent.'"/d.at 1318 (quoting Key Phar m. B.
Her con Labs. Cor p., 161 F. 3d 709, 716 ( Fed. Cir. 1998)) .

Once t he pr oper meani ng of at er m used i n a cl ai m has been det er mi ned, t he t er m must have
t he same meani ng foral I cl ai ms i nwhichitappears.Id.at1314(citationsomittedlInver
ness Med. Swi t zer ] and GmbH v. Pr i ncet on Bi omedi t ech Cor p., 309 F. 3d 1365, 1371 ( Fed. Ci r.
2002). ( A) pat ent ee need not ' descri bein t he speci fi cati on ever y concei vabl e and possi bl e f
ut ur e embodi ment of hi sinvention.'''CCSFitnessInc.,v.Brunswick Cor p., 288 F. 3d 1359,
1366 ( Fed. Ci r. 2002).

Thereisa' heavypresumptionthataclaimtermcarriesitsordinaryandcustomary
meani ng. ' ' Johnson Wor | dwi de Assa, I nc. v. Zebco Cor p., 175 F. 3d 985, 989 ( Fed. Cr. 1999) . § ' I
n or der t o over come t hi s heavy pr esumpt i onin f avor of t he or di nar y meaning...,aparty
wishing tousestatementsinthewrittendescriptiontoconfineorotherwisea#ecta pat
ent ' s scope must, att hevery Il east,pointtoatermortermsintheclaimwithwhichtodr
awinthosestatements.' ' Id.Inotherwords,u'claimtermscannotbe narrowed by refer
ence t o thewrittendescriptionorprosecution historyunlessthelanguage oftheclaimsi
nvitesreferencetothosesources. ' Id. At 989-90.

""(A) cour t may const ricttheordinarymeaningofaclaimtermin at]I east one of four ways.
First,thecfaimtermwill notreceiveit'sordinary meaningifthe patenteeactedashis
own | exi cogr apher and cl ear 1y set forth a defi ni t i on of the di sput ed cl ai m t erm i n ei ther t he
speci fi cati on or pr osecut i on history. Second,aclaimtermwillnotcarryitsordinary
meaning iftheintrinsicevidence shows t hat t he pat ent ee di st i ngui shed that term from pr i
or art on the basi s of a par ti cul ar embodi ment, expr essly

6 di scl ai med subj ect mat t er, or descr i bed a padi cul ar embodi ment as i mpodant t o t he i nvent
ion....Third,...aclaimtermalsowillnothaveitsordinarymeaningiftheterm'chosen
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by t he pat ent ee so deprivels)thecfaimofclarity'astorequireresorttotheotherintri
nsi c evi dence for a definite meaning. Last,asamatterofstatutoryauthority,aclaimter
m wi | | cover not hi ng mor e t han t he cor r espondi ng st r uct ur e or st ep di scl osed i n the speci f
ication,aswellasequival entsthereto,ifthe patentee phrasedtheclaimin step-or means-
plus- function format.'' CCSFitness, 288 F.3d at1367.11. ANALYSI S

Iveraisastartupcompany based i n San Di ego t hat sel | s a medi cal devi ce call ed t he
CUROS@ Port Protector('' Curos''). Curosisadisinfectingcapthatfitsovertheinlet
pod of a medi cal appar atus call ed aTueractivatedvalve(''LAV''). LAVS ar e used by medi cal
staf ftointroduce fluidsintoanintravenous(IV)Ilineinapatientinahospital.Priorto
t he i nt r oduct i on of Cur os, LAVS wer e t ypi cal | y I ef t uncover ed and exposed bet ween each i
ntr avenous access. As ar esul t, LAVS can be a sour ce of bl oodst r eam i nf ect i ons i n hospi t al
patientsiftheyarenot properlydisinfected priortoeach access.

Ivera's Curos productisasmallplasticcapthatcontainsasponge and 70% i sopr opyl al
cohol . I nst ead of swabbi ng t he access por tionofthe LAVtodisinfectitbeforeeachintr
avenous access, Cur os changes t he ' ' di si nf ect i on par adi gm. ' "' As shown bel ow, af t er each
access t he nur se si mply r emoves a f oi I cover and fitsa green Cur os cap over t heinl et pod of t
he LAV (bl ue) t o di si nf ect and cont i nuousl y pr ot ect the LAV from touch or ai rborne cont ami
nati on: Wit h Cur os t he LAV i s al ways cl ean and di si nf ect ed.

Overvi ew of t he Assert ed Pat ent The § 186 pat ent was [ i censed by I ver a from i t s i nvent or s,
Mr. Lake and Mr. Tennant . IverafirstIear ned of t he § 186 pat ent when i t was i dent i fi ed as
prior ad by Def endant Excel si orinachallengetothevalidityofcertainlverapatentson
disinfectingcaps. TheapplicationthatIedtotheissuance oft he. 186 pat entwas filed on
June 20, 2003, and t he $ 186 pat ent i ssued on Oct ober 16, 2007,

The . 186 pat ent di scl oses and cl ai ms a d ' decont ami nat i on devi ce f or decont ami nat i ng medi
cal appar at us. ' ' Exh. A; Abstr act. Generally,theinventionisadisinfectingcapwitha
housi ng t hat cont ai ns a sponge or ot her di spenser and a decontami nati ng compound that
contacts the medi cal apparatus whenitis placedinthehousing.Id.,col.1,11.40-48. The cap
al soincludesastructurefor''removablyengagingthehousingtothe medical apparatus.'
'"Id.,col.1,11.47-48.

Thi s structure may be a' ' snap- on struct ure' ' such as ' "an el asti cal 1 y def or mabl e, i nwar dl y di
r ect ed pr ot r usi on on t he housi ng whi ch fitsarounda portion of t he medi cal appar at us
when that podionis placedinthehousing.''Id.,col.1,11.47-54. An exampl e of such a st r uct
ur eisshownin Figures1and2bel ow,withFig.1showingthedevicepriortouse,andwith
Fi g. 2 showi ng t he devi ce i n use wi t h the head of a st et hoscope (36) engaged byand "i nwardly
directed protrusion44'":
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4% .q.840
F1*. 2 FI*.1 B . The Accused Products

| ver a accuses var i ous di si nf ect i ng cap pr oduct s manuf act ur ed by Excel si or of i nfri ngi ng cl
aims 1,2, 5,7, 8, and 13 the 1186 Patent. The accused pr oduct s are sol d by Excel si or underits
Swabcap@ br and and by Covi di en under it s Kendal | @ br and, and i ncl ude both st and-al one di
si nf ecti ng caps and di si nfect i ng caps that are packaged t oget herwithorintegratedintoa'l
flush syringe.'' The st and- al one ver si on of Swabcap i s shown i n an exampl e fr om an Excel si
or mar ket i ng pi ece her e:
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- S T p;fr8.'g)iys. ... Z..,...°Virrlotitearne-.e qompliance
sxoasx ua px '

yap.nawsjjrtfur;¢,,;or/rqjekjjjoj-psol.wot:Cevef*7511-%..7t1meVt/lliifitii
tWxc'*hi)lbtkthityllufif'+tcml'tqcb-"t1.*$+4tl'e.>"El>tt:ea%egttacceAd
needossco,asltiskqdlvidpacka-dster%Theseaccused disinfectingcapsdirectly
compet e wi t h Cur os i n the mar ket. See, Exh. B t o Hangadner Decl . medi cal appar atus as Curos,
and ar e used f or the same pur pose and functi on i n the same envi r onment s, and i ncl ude bot h st
and- al one di si nf ect i ng caps and di si nf ect i ng caps that ar e packaged t oget her wi t h or i nt
egratedintoad'flushsyringe. '’

ATl of the accused products at tach to the same

Turni ng t o the t erms that ar e at i ssue, as an i ni ti al mat ter, I note that I vera cl ai ms that "' the
assert ed cl ai ms of the 1 186 Pat ent ar e suf fi ci entl y cl ear on thei r face (and) t hat no const r uct
ionisrequired.''(DE 30-4). Thefirstthreedisputedterms:(1)'"' medicalapparatus'";(2)
S'interlockingstructureforremovably

9 engagingn',and (3)''el asti cal 1 y def or mabl e, i nwar dl y di r ect ed pr ot r usi on on sai d housi
ng,''each comefrom Claim.11.""'of t he § 186. The f oudh di sputed term,' ' flexible porti
on,"'isfoundinClaim.$2.'" AndtheIastdisputedterm,'sindiciaprovidinginformati
onconcerning,' 'isfoundinClaim1$7."’

These Cl ai ms appear as foll ows, with t he di sputed ter msunderlined:Claim1.

Claim 2.

Claim?7.

1. A decontami nat i on devi ce for decontami nati ng medi cal annar at us, compr i si ng:

a housi ng', an absor bent pad car r yi ng a decont ami nat i ng compound wi t hi n sai d housi ng',
and i nt er | ocki nn st r uct ur e f or r emovabl v encani nc sai d housi ng t o a podi on of sai d medi
cal appar at us, wher eby sai d absor bent pad i s pl aced i nt o cont act wi t h sai d por tion of sai d
medi cal appar at us upon engagement and r emoved f r om cont act upon di sengagement, sai d i nt
er | ocki ng st ruct ur e compr i si ng at I east one el asti cal | vdef ormabl e, i nwar dl v di rect ed
nrotrusi on on sai d housi ng 2. The decont ami nat i on devi ce of cl ai m 1, wher ei n sai d housi ng
comprisesaflexiblenodiontofacilitatetheremovableengagement to sai d medi cal i

nstrumentati on 7. The decont ami nat i on devi ce of cl ai m 1, wher ei n sai d housi ng compri ses i
ndi ci a pr ovi di nn i nformati on concer ni nn sai d decontami nati on devi ce. THE PROPOSED
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CONSTRUCTI ONS 1 u medi cal apparat us' ' I vera' s Pr oposed Constr ucti on Excel si or' s Pr
oposed Constr uct i on

' medi cal appar atus medi cal appar at us that comes i nt o contact
wi th mor e than one pati ent and has a cont act sur face for decont ami nati ng wi th th decont ami
nat i ng devi ce"’

10 As i ndi cated above, [ vera' s posi ti on i s that thi s t erm does not requi r e constr ucti on. I ver a,
however st at es t hat any ef f or t t o f or mul at e some al t er nat i ve constructioninresponseto
Excel si or 's pr oposed const r uct i on di d notyi el d any al t er nati ve t hat di d not i mpr oper ly i
mpor t [ i mitationsfromthespecification.Ivera's proposed construction,therefore,is
the pl ai n I anguage of t he cl ai m, whi ch uses t he term S ' medi cal apparatus' 'inits or di nary
and customar y manner. Iveraclaim sthatnothinginthelanguageoftheclaimsIimitsthi
ster m t o any padi cul ar t ype of medi cal appar at us.

Fur t her, I ver aassertsthatthisconstructionisstronglysuppoded by t he speci fi cat i on,
whi ch uses t he t er m ' s medi cal appar at us' ' br oadl yand i n accor dancewithitsordinary
meani ng. Rel yi ng on t he Abstract, [ verastatesthatitisclearthattheclaimed''decontami
nati on devi ce can be used wi th many di f fer ent medi cal apparatus. ' ' Exh. A, Abstract. I vera I
ast 1y asser t s that the pat ent specificationsimilarlyindicatesthatthe''inventionissuit
abl e f or many di f f er ent medi cal apparatus.''Id.tcol.4,11.25-26.

I n r esponse, Excel si or asseds t hat it s pr oposed const r uct i on of ' ' medi cal appar at us' " der i
ves f r om t he di scl osur e of t he § 186 pat ent i t sel f. Speci fi cal 1y, Excel si or asseds t hat t he
speci ficati onlends suppod toits proposed const ructionintwo notable places. Thefirsti
st he "' Backgr ound of t he | nvent i on' ' secti on of t he § 186 pat ent wher e t he pr obl em t he al |
egedinventionisintendedtoaddressisdescribed. This secti onidenti fi es the probl em the 1
nventi onisintended t o sol veis''the transmission ofinfectiousdisease...padicularlythr
ough t he use of medi cal appar atuses. ' ' (. 186 Pat ent at col . 1,11.16- 36). The | nvent or s st ate, '
Eilthaslong

A\l

11 been known t hat medi cal i nst r ument s must be decont ami nat ed, i n or der t o pr event t he spr
ead of i nf ect i ous di sease among di f f er ent pat i ent s wi t h whom t he medi cal appar at us comes
incontact''(Id.atcol.1,11.17-21))(emphasi s added). The I nvent or s addi t i onal l y not e t hat
""1sl ome medi cal appar at us, such as st et hoscopes, ar e decont ami nat ed onlyinfr equently."’
(Id.at1:27-28)). Accor di ngl y, Excel si or asseds t hat t he ' 186 pat ent was i nt ended t o addr ess t
he t r ansmi ssi on of i nf ect i ous di sease t hr ough t he use of shar ed medi cal appar at us (f or
exampl e, a st et hoscope) among di f f er ent pat i ents. Accor di ng t o Excel si or, t hese st at ement
s suppor tits constructionof'' medical apparatus''asdevicesthat'lcomegintocontactwit
h mor e t han one patient.'' See Tr adi ng Technol ogi esInt'l,Inc.v.espeed, I nc.,595F.3d 1
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340, 1353 (Fed. Cir.2010) (I i mi ti ng scope of i nvent i on wher e t he speci fication statedt hat
the''the presentinventionaddressesthisproblemwithaoneclickcenteringfeaturen).

Consi st ent wi th the Backgr ound secti on, the speci fi cati on al so descri bes d ' the i nventi on' ' as
""suitable''for''lal nymedical appar at us whi ch comes i nt o cont act wi t h mor e t han one
pat i ent and has a cont act sur f ace sui t abl e f or decont ami nat i ng wi t h t he decont ami nat i on
devi ce can be used. ' ' (Ex. A (. 186 patent) at col .4, 11.25-29).1n doi ng so, t he I nvent or s def i
ne S ' medi cal appar at us' ' as devi ces: (1) used wi t h mul ti pl e pati ent s and (2) t hat have a cont
act sur f ace t o be decont ami nat ed. That t he onl y medi cal appar at uses expr essl ydi sclosedin t
he speci fication-astethoscopeandadefibrillatorpaddle- meetthosetwocriterialends
f udher support t o t hi s not i on. Excel si or' s constructi on thus embraces thi s defi ni ti on and
provi des the same two criteriaastheInventors' definitionoft' medicalapparatus.''See
ASM Amer i ca, I nc. e. Genus; I nc., 401 F. 3d 1340, 1343 (Fed. Ci r. 2005) ( af f i r mi ng const r uct i
onthatlimited

12 cl ai m scope i n vi ew of what t he speci fi cati on t aught as ' s sui t abl ' ' f or the i nvent i on).
Excel si or asseds t hati t s pr oposed constr uct i on does not i nt r oduce I i mi tationsfrom the
speci fi cati on, but r ather, i ti s int er preti ng the cl ai m term i n a manner consi stent wi th t he
speci ficationand how t he I nvent or s' t hemsel ves descr i bed t hei r own i nvent i on. See, e. g.,/
CU Met i,/ nc. B. Al ar i s Med. Sys. , 558 F. 3d 1368, 1374- 76 ( Fed. Ci r . 2009).

Excel si or next asser t s t hat the pr osecut i on hi st or y of t he § 186 Pat ent pr ovi des addi t i onal
suppor t forits proposed const r uct i on. For exampl e, t he ' 186 pat ent di scl oses an at t achment
devi ce (such as a T anyar d), whi ch can be used t o connect t he cl ai m decont ami nat i on device t o
t he medi calappar at us bet ween uses. ( $ 186 pat ent at col . 3, I 1. 66-4: 10) . pr osecut i on, t hey st
at ed t hat ' s one of t he si gni f i cant advant ages of (t hei r) devi ce () i s t hat when connect ed by t
he I anyar d t o st et hoscope t ubi ng, t he decont ami nat i on devi ce can hang fr om t he st et
hoscope t ubi ng and be r eady f or use bet ween patients...For exampl e, t he st et hoscope t ubi
ng t o t he ear pi eces can be pl aced ar ound t he

When t he i nvent or s spoke of t hi sat t ri but e during
doctor' s neck between patients.'' (emphasisadded). Accor di ngly, Excel si or asseds that t he onl
y reason t o have t he l anyar d i s because t he medi cal appar atus i s used wi t hdi f fer ent pat i ent

S.

I n suppor t of i t s posi ti on that | may r el y on the speci fi cation toIimitthe scopeoftheterm'
"medi cal appar atus,' ' Excel siorcitesto ASM America, I nc.v. Genus, I nc., 401

(Jun. 29, 2005 Response t o Off i ce Act i on) at 9-10)
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F. 3d 1340 ( Fed. Ci r . 2005). ASM Amer i ca, however , deal t wi t h cl ai m t er m t hat was speci f i
callydefinedintheclaimspecification.InASM America, the t er m ati ssue was

13" 'reaction space.'"invention'sspecification,wasanexpressdefinition'.
The Feder al Cir cui t hel d t hat t he f ol | owi ng I anguage wi t hin t he

theterm''reactionspace' 'includesboththespaceinwhichthesubstrateisIocatedandi
n whi ch t he vapor - phase reactionsareallowed toreactwiththesubstrateinordertogr
ow t hin fil ms, namely, the r eact i on chamber , as wel | as t he gas i nf | ow/ out f | ow channel s
communi cat i ng i mmedi atel ywith thereactionchamber....Accordingtotheinvention,t
he r eact i on spaceisthe entirevol umet o be evacuat ed bet ween t wo successi ve vapor -phase
pul ses. The | anguage Excel si orr el i es on her e cannot be sai d t o const it ut e an expr ess defini t
ion. Accor dingly, I findthat Excel sior'sconstructionisnotconsistentwith thelnventor
s' own definition,and thatthe'"'ordinary meaningof(the)clai mIanguage (woul d be)
under st ood by a per son of skillin t he ad.'' The Cour t will not const r ue a cl ai m when t he
meani ng or scope of t he wor ds i s cl ear .See U. S. Sur gi cal Cor p.v. Et hi con, I nc., 103 F. 3d 1554,
1568 ( Fed. Cir. 1997). Accor di ngly, I fi nd that no constructi on i s necessary.

2. ¢ "interlocki ng structure for removabl y engagi ng''

Excel si or' s Proposed Constructi on 1 ver a s Proposed Construction ' structur et hat r emovabl
y connect s by ' ' st r uct ur e t hat r emovabl y I ocks t oget her or hooki ng, meshi ng, over | appi ng,
orfittingunitesinalockedfashiontosecurelytogether' 'retain''

Aswiththeterm!ldmedical apparatus,''Ivera'spositionisthatthistermdoesnotrequi
r e constructi on as i ts pl ai n meani ng i s cl ear. To the extent thatitis construed,1vera's pr
oposed const ructionisintendedtoreflectthe or di nar y meani ng of t he wor ds of t he cl ai m
consi stentwit h t he specification. The specificationindicatesthatthisterm

14 shoul d be gi ven a br oad construction,firststatingthattheustructureforengaginga
podi on of t he medi cal appar at us can be any sui t abl e st ructure.'"' 186 pat entat col.3,11.33-
34. Such astructure''caninclude cooper atingtongueand gr oove st r uct ur e, sl ot s, snaps, f
ast ener s, and ot her engagement st ructure. ' 'Id..atcol.3,11.34-36.1nthe embodi ment shown
in Figure2above, t he i nt erl ocki ng structur e for removabl y engagi ng i s descr i bed as f ol |
ows:'"aninwardlydirected protrusion44isformedinthehousi ng 14. The housi ng 14 has
sui tabl e f1 exi bili ty to per mi t fl exi ng when t he medi cal apparatus such as a st et hoscope head
36 cont act s t he pr ot r usi on 44. The head 36 will t heninterlock with t he housi ng 14 as
showninFIG.2."'
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Thus, as shownin Figure 2, the' "interlockingstructureforremovablyengaging' "isastr
uct ur e (44) t hat r emovabl y connect s by over | appi ng and fi t t i ng t oget her wi t h t he medi cal
appar at us consi st entwith I vera's pr oposed const r uct i on. I mpodant ly, t he cl ai ms

I[imitedtothisspecificembodi ment,;so the constructionofthistermmustalloware
not for afullrange of ot herinterlocking st ructuresthat removabl y engage t he medi cal
appar at us. Accor di ng t o I ver a, Excel si or ' s pr oposed const r uct i on i mpr oper qy i mpods a f
udher 1imi tation thatt he engagement ' d Il ocks t ogether or uni tesinalocked fashionto
secur ej yretain. "'

[findthatthe Padies' proposalsforthistermareunnecessary. AstoPlaintiffs' proposal,
a per son of or di nar y skillin t he art woul d under st and t he t erms ' "i nt er | ocki ng st ruct ure
f or r emovabl y engagi ng. ' ' The Coud wi | | not const r ue a cl ai m when t he meani ng or scope of t
he words i s cl ear.

4Sdrl-hereisshownin the drawi ngs embodi ments whi ch are presentl y preferred, i t bei ng
understood, however, that the i nventi on i s not | imi ted t o t he preci se arrangements and i nst
ument ali ti es shown. ' " f]. at Col. 2,11 4-9.

See &. S. Sur gi cal Cor p. ?. Et hi con, I nc., 103

15 F. 3d 1554, 1568 (Fed. Ci r . 1997). Nei t her | ver a nor Excel si or pr ovi de a convi nci ng reason for
changi ng those words.

Because t he Par ti es' pr oposed const r uct i on woul d onl y ser ve t o di st od t he or di nar y and
cust omar y meani ng of the di sput ed t er m, whi ch i s readily appar ent, even t o one not of or di
naryskillintheart,Ifindthatnoconstructionisnecessary.

3.""elasticallydeformable,inwardl y di rect ed prot rusi on on sai d housi ng""
[ ver a' s Proposed Constr uct i on Excel si or' s Pr oposed Const ructi on

"$ aflexiblestructurethatextendsinwardd]lannularelasticallydeformablesnap-onfr
om t he housi ng t hat subst antiallyretqrnsstructurethatextendsinwardoverthetoits
nor mal shape af teritisdefor med' ' medical apparatusreceivedinthe

housi ng' ' I ver a agai nasser tsthatnoconstructionofthistermisnecessaryasitsplain
meani ngisclear. Totheextentthatitisconstrued,Iveraassedsthatitsproposed constr ucti
on of thi s term i s consi stent wi t h the ordi nary meani ng of the cl ai m I anguage, and that Excel si
or' s constr uct i on amounts t o a whol esal e i mpodati on of I i mi t ati ons f r om t he speci fi cat i
oninviolation of t he most basi ¢ princi pl es of cl ai m constr ucti on.
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I ver a asser t s t hat t he embodi ment shown i n Fi gur e 2 above shows an i nt er | ocki ng st r uct ur
e f or r emovabl y engagi ng t hat comprises'saninwardlydirectedprotrusion44isformedi
nt he housing 14. ' ' Thus,theterm 'sinwardlydirected protrusion''is properlyunder st
oodtorefertoastructurethatextendsinwardlyfromthehousing of t he decont ami nat i
ondevicelikedlinwardlydirectedprotrusion44."’

16 Thi s pr ot r usi on must al so be ' " el asticallydef or mable.'' Thisisdescribedin the speci
fi cat i on wi th r espect t o Fi gur e 2, whi ch i ndi cat es t hat t he ' ' housi ng 14 has sui t abl e f ] exi
bilityto permitflexingwhenthe medical appar at us such as a st ethoscope head 36 cont act s
the pr ot r usi on 44. The head 36 will then i nt er | ock wi t h the housi ng 14 as shownin FI G. 2. "'
By comparing Figureland Figure2 itisclearthatthe protrusion44inthehousingissuf
ficientlyflexibletodeformtoallowforinsedion oft he medical apparatus,thenreturnt
o its nor mal shape af t er t hat def or mat i on.

Accordi ng to | ver a, thi s i s consi stent wi th the ordi nary meani ng of the term ' ' el asti ¢, ' ' whi ch
i s commonl y under stood to mean ' ' abl e t o r esume i ts normal shape spont aneousl y af t er cont r
action,dilatation,ordistortion.'' Exh.C, New Oxford Ameri can Di cti onary. means ' ' di st
od t he shape or for m of. ' "1 d.Thus, an ' "el asti cal l y def or mabl e' "struct ure

The ter m 'd def or mabl e' i s the adj ective for mof''def orm,"' " which

must be f1exi bl e and must ' 'substantiallyreturntoitsnor mal shapeafteritisdeformed.

Excel si or counters that I vera' s proposed constructi on fails to r ecogni ze that thi s pr ot r usi on
has addi tionalattributes,whicharedefinedintheintrinsicrecordandrecognizedbyit
s const ruct i on.Speci fically, t he pr ot r usi on must be an annul ar snap- on st r uct ur e t hat ext
ends over t he medi cal appar at us r ecei ved i n t he housi ng because t he specificationitselfi
ndicatesthattheprotrusionisa'ssnap-onstructure."’

For exampl e, when descri bing t he "' st r uct ur e f or det achabl y engagi ng t he housi ng to the
medi cal apparatus, ' ' the I nvent ors provi de the exampl e of a t ' snap-on structur e for engagi ng a
por tion of t he medi cal appar atus.''(.186 Patent)atcol.1,11.49-51). And, as an exampl e of
suchad 'snap-onstructure,''thelInventorsdescribe' aelastically

17 def or mabl e, i nwar dl y di r ect ed pr ot r usi on on t he housing. ' '(Id.atcol.1,11.51-54).In
ot herwords,inthe I nventors'view,whileall'ssnap-onstructurelsl'"arenot' anelasti
cal ly def or mabl e, i nwar dlydirected protrusionr'"a//such''elasticallydeformable,i

nwar dl y di r ect ed pr ot rusi ons' 'ar e i ndeed t ' snap-on structurelsl.''Itfollows,therefor
e, t hat when t he I nvent or s cl ai med 'd an el ast i cal 1 y def or mabl e, i nwardlydirected protr
usi on' ' - t he exact [ anguage seen i n thi s passage of t he specification-theywereclaiminga
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snap- on structure.

I nfurthersupportofitsconstruction, Excel si or pointstothelnventors'statements bef
ore the BPAI wher e they st at ed:

I nclaim3, the st ructur e f or det achabl y engagi ng t he housi ng t o t he medi cal appar at us can
be el ast i cal l y def or mabl e d snap- on' st r uct ur e f or engagi ng a podi on of t he medi cal appar
atus....Inclaim4,8thesnap- on str ucture can be an el asti cal | y deformabl e, i nwardl y di r ect
ed protr usi on on the housi ng . ( Appeal Briefat3)(citationomitted).Additionally, Excel si
orassertsthatthelnventorspointedtoFigs.1and2above asdepictingsuchS'elastically
def or mabl e ' snap-on'structure.''(/d.)

[ ver a st atesthat Excel sior's proposed constructionisoverlybroad because it does not r efl
ect t he r equi r ement of an i nwar dl y di r ect ed pr oj ecti on on t he housi ng, and at t he same ti
me itisoverlynarrow becauseitimposestherequirementthatsuch structur e be "' annul ar'
and [ i mi ted to a t'snap-on structur e that ext ends i nwar d over the medi cal apparatus r ecei ved i
n the housi ng. "'

1

As I f ound wi th the terms S ' medi cal apparatus' "and ' ' i nterl ocki ng structure for r emovabl y
engaging, ' ' ther eisnotsufficientsuppodforeitherthebroadening or narr owi ng aspect s of
Excel si or's proposed const ruction. Ratherlfindthattheintrinsic

18 r ecor d est abl i shes t hat t he ' ' snap- on' ' di scussi on Excel si or poi nt s t o wer e mer el y
exampl es, and not cl ear [ i mi t at i ons. constructionisIegallyappropriate.

Accordingly, [ findthatIvera's proposed
4."' "' flexi bl e podion' ' I ver a' s Pr oposed Construct i on Excel si or' s Pr oposed Constr uct i on
t d podi on that can bend wi thout breaki ng''' ' a por ti on of the housi ng that out war dl'y

yi el ds, whi ch i s not the el asti cal 1 y def or mabl e, i nwar dlydirected protrusion''AsIdid pr
eviouslywiththeterm''interlockingstructureforremovablyengaging,' ' [findthatt
he Padi es' pr oposal s fort histermar e unnecessary. Asto Plaintiffs' proposal,a person of
ordinaryskillintheartwouldunderstandtheterm' ' flexibleportion,' The Coudwill
not const r ue a cl ai m when t he meani ng or scope of t he wor ds i s cl ear. See U. S. Sur gi cal Cor p.
v. Et hi con, I nc., 103 F. 3d 1554, 1568 ( Fed. Cir.1997),1find t hatl ver a' s pr oposal i s a good def
inition,butthatitisunnecessary.Excel sior does not pr ovi de a convi nci ng r eason f or changi
ng t hose wor ds. The or di nar y and cust omar y meani ng of t he di sputed t er misreadilyappar
ent , even t o one not of or di nary skillin t he ad. Accor di ngly, I fi nd t hat no constructionis
necessary.
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5.6 "indicia providi ng i nformation concerni ng' ' I vera's Pr oposed Const ructi on Excel si or'
s Pr oposed Constr uct i on

'si gn, mar k, or ot her i ndi cati on of a pr opedy ' ' mar ki ngs i ndi cat i ng pr oper ti es or or char
act eri sti ¢' ' char act eri sti cs of'

Unl i ke some of t he ot her t er ms atissueinthiscase, thistermdoesrequiresomeclarifi
cati on. The Padi es constr uct i ons ar e al most i dent i cal , and duringt he

19 Heari ng, t hey agr eed t o t he f ol | owi ng const r uct i on, whi ch i ssi mplyar estatement of
bot h of t hei r pr oposed constr uct i ons: ' ' mar ki ngs, si gns, or col or i ndi cat i ng pr oper ti es or

char acteristicsof. '’

In concl usion,itis ORDERED and ADJUDGED t hat t he di sput ed t er ms shal | have t he constr
ucti ons set f orth her ei n.

DONE and ORDERED i n Cha mber s, at Wes t Pal m Beac h, Floridatis ZY day of April, 2014.

17/
ALD M, MI DDLEBROOKS NI TED STATES DI STRI CT JUDGE

20
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