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IN THE UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF FLORIDA

Case No. 9:13-cv-80840- DMM -BRANNON EXCELSIOR M EDICAL CORPOM TION,

Plai nti ff, VS. IVERA MEDICAL CORPORATION, ROBERT F. LAKE, JR. , and JEFFREY S. 
TENNANT,

Defendants and Countercl ai m Pl ainti ffs, VS. ExcElssloR MEolcAL coRpolu l' lo , N covlolEx LP, 
and covlolEN sALEs, LLc,

Counterclai m Defendants.

/ MARKMAN ORDER

THI S CAUSE comes bef or e t he Coud upon t he Padi es' Markman submi ssi ons. Thi s case was f i 
l ed by Pl ai nt i ff , Excel si or Medi cal Cor por at i on ( ' l Excel si or ) on August 22, 2013. The Coud 
hel d a hear i ng on Apr i l 18, 2014, and makes t he f ol l owi ng det er mi nat i ons. l n i t s Compl ai 
nt , Pl ai nt i f f seeks a decl ar at i on t hat i t s pr oduct does not i f r i nge t he Def endant s' Uni t ed 
St at es Pat ent No. 7, 282, 186 ( the $ 1 ' 186 Pat ent ' ' ll n Defendants are l vera Medi cal Corporati 
on, Robert F. Lake, Jr., and Jeff rey S. Tennant ( col l ect i vel y, ' d l ver a' ' ). Excel si or al t er nati vel 
y seeks a decl ar at i on that t he 6 186 Pat ent i s i nval i d. l n r esponse to Excel si or' s Compl ai nt, I 
vera fi l ed a Countercl ai m whi ch al l eges 1 The ' 186 Pat ent i s t i t l ed, S d Decont ami nat i on 
Devi ce. ' ' ( See DE 1-1 ).

1 that Excel si or , al ong wi t h Covi di en LP and Covi di en Sal es, LLC, manuf act ur e and sel l a

duct whi ch i nf r i nges t he . 186 Pat ent . z At i ssue bef or e t he Cour t i s t he const r uct i on of pr 
O fi ve di sput ed cl ai m t er ms i n t he . 186 Pat ent. 3For ease of r eadi ng

, t he Coud wi l l r ef er t o the Pl ai nt i f f / count er cl ai m Def endant as Excel si or, ' ' and t he Def 
endant s/ count er cl ai m Pl ai nti ffs as ' ' I vera, ' '

The . 186 pat ent di scl oses a S ' Decont ami nat i on Devi ce. ' ' Excel si or mar ket s a pr oduct 
named S ' Swabcap, ' ' whi ch i s concededl y a decont ami nat i on devi ce.

https://www.anylaw.com/case/excelsior-medical-corp-v-ivera-medical-corp-et-al/s-d-florida/04-29-2014/O0_CwI0B0j0eo1gqs75e
https://www.anylaw.com/?utm_source=anylaw&utm_medium=pdf&utm_campaign=pdf


Excelsior Medical Corp. v. Ivera Medical Corp. et al
2014 | Cited 0 times | S.D. Florida | April 29, 2014

www.anylaw.com

LEGAL STANDARD

Cl ai m const r uct i on i s a quest i on of l aw f or t he Coud t o det er mi ne. Mar kman v. Ges/ Wee I 
nst r ument s: I nc. , 52 F. 3d 967, 979 (Fed. Ci r . 1995) ( en banc) , af rd, 517 U. S. 370 (1996) . As a st 
andar d mat t er , t he Coud wi l l onl y const r ue a t er m when t he need ar i ses. ' ' The or di nar y 
meani ng of cl ai m l anguage as under st ood by a per son of ski l l i n t he ad may be r eadi l y appar 
ent even t o I ay j udges, and cl ai m const r uct i on i n such cases i nvol ves l i t t l e mor e t han t he 
appl i cat i on of t he wi del y accept ed meani ng of commonl y under st ood wor ds. ' 'Phi l l i ps B. A 
WH Cor p. , 41 5 F. 3d 1 303, 1 314 ( Fed. Ci r . 2005) ( en banc) ( ci t i ng Br own v. 3M, 265 F. 3d 1 349, 
1352 ( Fed. Ci r . 2001) ).

When cl ai m const r uct i on r equi r es mor e, ' ' t he coud shoul d l ook f i r st t o t he i nt r i nsi c evi 
dence of r ecor d, i . e. , t he pat ent i t sel f , i ncl udi ng t he cl ai ms, t he speci fi cat i on and, i f i n 
evi dence, t he pr osecut i on hi st or y. ' 'I nt er act i ve GW Expr ess, l nc. ?. Compuserve, I nc. ,

2 Excel si or' s pr oduct i s t he S ç swabcapy ' ' whi ch i s a smal l pl ast i c cap t hat cont ai ns a s 
ponge and 70% i sopropyl al cohol . I n pl ai n t er ms t he product i s screwed ont o an i nt r avenous l 
i ne at t he l uer act i vat ed val ve ( LAV) t o de c ont a mi na t e i t i n be t we en us e s on a n i ndi vi 
dual pa t i e nt . The LAV i s a por t whe r e i nt r ave nous i n je c t i ons ar e i ns ert ed for pat i ent 
admi ni st r at i on. 3 The Part i es each f i l ed dupl i cati ve i ni t i al and r esponsi ve bri ef s whi ch 
di sput e t he same f i ve t erms. 256 F. 3d 1323, 1 331 ( Fed. Ci r . 2001) ( quot i ng Vi t r oni cs Cor p. 
F. Concept roni c, I nc. , 90 F. 3d 1576, 1582 ( Fed. Ci r. 1 996) ). , see a/ so Medr ad, I nc. v. MRl Devi 
ces Cor p. , 401 F. 3d 1313, 1319 ( Fed. Ci r . 2005) ( ' ' We cannot I ook at t he or di nar y meani ng of t 
he t er m . . . i n a vacuum. Rather, we must I ook at the ordi nary meani ng i n the context of the wri t 
ten descr i pt i on and t he pr osecut i on hi st or y. ' ' ) .' ' AI I i nt r i nsi c evi dence i s not equal 
however. ' ' I nt eract i ve G/ # Express, 256 F. 3d at 1331 .

W i thi n the ' ' i ntri nsi c evi dence, couds fi r st I ook to the words of the cl ai ms. Te/ ef / ex, I nc. ?. 
Fi cosa N. Am. Cor p. , 299 F. 3d . 1 31 3, 1324 (Fed. Ci r. 2002) * , Vi t r oni cs Cor p. , 90 F. 3d at 
1582.The wor ds of t he cl ai ms ar e ' ' gener al l y gi ven t hei r or di nar y and cust omar y meani ng, ' 
' whi ch i s ' ' t he meani ng t hat t he t er m woul d have t o a per son of or di nary ski l l i n the art i n 
questi on at the ti me of the i nventi on, i . e. , as of the eff ecti ve f i l i ng dat e of t he pat ent appl i 
cat i on. ' ' Phi l l i ps v. AWH Cor p. , 415 F. 3d at 1312-1313. , accor d I nt er Di gi t al Commc' ns, 
LLC e. I nt ' l Trade Comm' n, 690 F. 3d 1 318, 1324 ( Fed, Ci r . 2012) * , I nnova/ pur e Naf ec I nc. B. 
Saf ar / Gaf er Fi l t r at i on Sys' , I nc. , 381 F. 3d 1 1 1 1 , 1 1 16 (Fed . Ci r . 2004) . , Vi t r oni cst 90 F. 
3d at 1582.The or di nar y and cust omar y meani ng of a cl ai m t er m may be det er mi ned sol el y by 
vi ewi ng t he t er m wi t hi n t he cont ext of t he cl ai m' s over al l I anguage. See Phi l l i ps, 415 F, 
3d at 1314 ( ù 1 ( T) he use of a t er m wi t hi n t he cl ai m pr ovi des a f i r m basi s f or const rui ng t 
he t er m. ' ' ) . Mor eover , t he use of t he t er m i n ot her cl ai ms may pr ovi de gui dance r egar di 
ng i t s pr oper const r uct i on. I d. ( ' ' ot her cl ai ms of the patent i n questi on, both asseded and 
unasseded, can al so be val uabl e sour ces of enl i ght enment as t o t he meani ng of a cl ai m t er m. ' 
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' ).Cl ai ms shoul d be const r ued ' ' wi t hout r ef er ence t o t he accused devi ce ( or pr oduct l. ' ' SRI 
I nt ' l v. Mat sushi t a El ec. Cor p. of Am. , 775 F. 2d 1 107, 1 1 18 ( Fed. Ci r . 1985) ( emphasi s omi t t 
ed),

3 A cl ai m shoul d al so be construed i n a manner that i s consi st ent wi th the patent' s speci f i cat i 
on. See Mar kman, 52 F. 3d at 979 ( l d cl ai ms must be r ead i n vi ew of t he speci f i cat i on, of whi 
ch t hey ar e a pad. ' ' ). Typi cal l y, t he speci f i cat i on i s t he best gui de f or const r ui ng t he cl ai 
ms. See Phi l l i ps, 415 F. 3d at 1315. , Vi t r oni cs, 90 F. 3d at 1582 ( ' ' E T) he speci f i cat i on i s al 
ways hi ghl y r el evant t o t he cl ai m const r uct i on anal ysi s. Usual l y, i t i s di sposi t i ve' , i t i s 
the si ngl e best gui de t o t he meani ng of a di sput ed t er m. ' ' ). Pr ecedent f or bi ds, however, a 
const r uct i on of cl ai m t er ms t hat i mposes I i mi t at i ons not f ound i n t he cl ai ms or 
suppoded by an unambi guous r est r i ct i on i n t he speci f i cat i on or pr osecut i on hi st or y. Lai t 
ram Cor p. v. NEC Cor p. , 163 F. 3d 1342, 1347 ( Fed. Ci r. 1998). , Comar k Commc' ns, I nc. v. Har r i 
s Cor p. , 156 F. 3d 1 182, 1 186 ( Fed. Ci r. 1998) . , SRI I nt h 775 F. 2d at 1121.

Anot her t ool t o suppl y pr oper cont ext f or cl ai m const r uct i on i s t he pr osecut i on r ecor d 
and any st at ement s made by t he pat ent ee t o t he Uni t ed St at es Pat ent and Tr ademar k Of f i 
ce ( d ' PTO' ' ) r egar di ng t he scope of t he i nventi on. See Mar kman, 52 F. 3d at 980. A pat ent ' s 
pr osecut i on hi st or y i s desi gnat ed as par t of t he ' ' i nt r i nsi c evi dence' ' and ' ' consi st s of t 
he compl et e r ecor d of t he pr oceedi ngs bef or e t he PTO and i ncl udes t he pr i or ar t ci t ed dur i 
ng t he exami nat i on of t he pat ent. ' ' Phi l l i ps, 415 F. 3d at 1317 ( ci t at i on omi t t ed) . However , 
the Feder al Ci r cui t has war ned that ' ' because t he pr osecut i on hi st or y r epr esent s an ongoi 
ng negot i ati on bet ween t he PTO and t he appl i cant, rather t han the fi nal product of that negoti 
ati on, i t often I acks the cl ari ty of the speci f i cat i on and t hus i s I ess useful f or cl ai m const r 
uct i on pur poses. ' ' I d. ' ' Nonet hef ess, t he pr osecut i on hi st or y can of t en i nf or m t he meani 
ng of t he cl ai m I anguage by demonstr at i ng how t he i nvent or under st ood t he i nvent i on and 
whet her t he i nvent or

4 I i mi t ed the i nvent i on i n the cour se of pr osecut i on, maki ng t he cl ai m scope nar r ower t 
han i t woul d ot her wi se be. ' ' I d.

Al ong wi t h r evi ewi ng t he speci f i cat i on, t he Cour t may use t he pat ent pr osecut i on t o det 
er mi ne whether t he i nvent or l i mi t ed t he cl ai m scope or di scl ai med any padi cul ar i nt er pr 
et at i ons. Vi t r oni cs, 90 F. 3d at 1582- 83. However , i n or der t o concl ude t hat a pat ent ee nar r 
owed t he cl ai m, t he di scl ai mer must have been wi t h ' ' r easonabl e cl ar i t y and del i ber at 
eness. ' ' Super gui de Cor p. v. Di r ecTv Ent er s. , I nc. , 358 F. 3d 870, 875 ( Fed. Ci r. 2004) ( quot i 
ng N. Tel ecom Lt d. v. Samsung El ecs. Co. , 215 F. 3d 1281 , 1294 ( Fed. Ci r . 2000) ). Thus, unl ess t 
he pat ent ee makes ' ' cl ear and unmi st akabl e pr osecuti on ar gument s I i mi t i ng t he meani ng 
of a cl ai m t er m i n or der t o over come a r ej ect i on, ' ' t he pat ent ee i s ent i t l ed t o the f ul l 
scope of i t s cl ai m I anguage. SanDi sk Cor p. v. Memor ex Pr ods. , I nc. , 415 F. 3d 1278, 1286 ( Fed. 
Ci r. 2005). , see al so Thor ner ?. Sony Comput er Ent m' t Am. LLC, 669 F. 3d 1362, 1366 ( Fed. Ci r . 
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2012).

Di st r i ct couds may al so consi der ' ' ext r i nsi c evi dence, ' ' such as di ct i onar i es or t echni cal t 
r eati ses, t o hel p under st and t he under l yi ng t echnol ogy and t he manner i n whi ch one ski l l 
ed i n t he ar t mi ght use cl ai m t er ms. Phi l l l ps, 415 F. 3d at 1318. Si mi l ar l y, exped t est i mony 
may ai d a coud i n under st andi ng t he under l yi ng t echnol ogy and det er mi ni ng t he par t i cul 
ar meani ng of a t er m i n t he pedi nent fi el d, but an exped' s concl usor y, unsuppor t ed assedi ons 
as t o a t er m' s def i ni t i on i s ent i r el y unhel pf ul t o a court. Id. Ul ti mat el y, however, d ' extri 
nsi c evi dence' ' i s ' ' I ess si gni fi cant than the i ntri nsi c r ecord i n deter mi ni ng the I egal l y 
oper ati ve meani ng of cl ai m I anguagej ' ' i d. at 1317 ( quot i ng C. &. Bar d, I nc. v. U. S. Sur gi cal 
Cor p. , 388 F. 3d 858, 862 (Fed. Ci r. 2004) ( i nt er nal quot at i ons omi t t edl ), and a coud shoul d di 
scount any extr i nsi c evi dence d d t hat i s cl ear l y at odds wi t h t he cl ai m const r uct i on 
mandat ed by t he cl ai ms t hemsel ves, t he wr i t t en descr i pt i on, and t he pr osecut i on hi st or y, 
i n ot her wor ds, wi t h t he wr i t t en r ecor d of t he pat ent . ' ' / d. at 1318 ( quot i ng Key Phar m. B. 
Her con Labs. Cor p. , 161 F. 3d 709, 716 ( Fed. Ci r . 1998) ) .

Once t he pr oper meani ng of a t er m used i n a cl ai m has been det er mi ned, t he t er m must have 
t he same meani ng f or aI I cl ai ms i n whi ch i t appear s. I d. at 1314 ( ci t at i ons omi t t edl; I nver 
ness Med. Swi t zer l and GmbH v. Pr i ncet on Bi omedi t ech Cor p. , 309 F. 3d 1365, 1371 ( Fed. Ci r. 
2002). ( A) pat ent ee need not ' descr i be i n t he speci f i cati on ever y concei vabl e and possi bl e f 
ut ur e embodi ment of hi s i nvent i on. ' ' ' CCS Fi t ness I nc. , v. Brunswi ck Cor p. , 288 F. 3d 1359, 
1366 ( Fed. Ci r . 2002).

Ther e i s a ' ' heavy pr esumpt i on t hat a cl ai m t er m car ri es i t s or di nar y and cust omar y 
meani ng. ' ' Johnson Wor l dwi de Assà, I nc. v. Zebco Cor p. , 175 F. 3d 985, 989 ( Fed. Cr. 1999) . $ ' I 
n or der t o over come t hi s heavy pr esumpt i on i n f avor of t he or di nar y meani ng . . . , a par t y 
wi shi ng t o use st at ement s i n t he wr i t t en descr i pt i on t o conf i ne or ot her wi se a#ect a pat 
ent ' s scope must, at t he ver y I east , poi nt t o a t er m or t er ms i n t he cl ai m wi t h whi ch t o dr 
aw i n t hose st at ement s. ' ' I d. l n ot her wor ds, ù ' cl ai m t er ms cannot be nar r owed by r ef er 
ence t o the wr i t t en descr i pt i on or pr osecut i on hi st or y unl ess t he I anguage of t he cl ai ms i 
nvi t es r ef er ence t o t hose sour ces. ' ' I d. At 989- 90.

' ' ( A) cour t may const r i ct t he or di nar y meani ng of a cl ai m t er m i n at I east one of four ways. 
Fi r st, the cf ai m t er m wi l l not recei ve i t ' s or di nary meani ng i f t he pat ent ee act ed as hi s 
own l exi cogr apher and cl ear l y set forth a defi ni t i on of the di sput ed cl ai m t erm i n ei ther t he 
speci fi cati on or pr osecut i on hi st or y. Second, a cl ai m t er m wi l l not car r y i t s or di nar y 
meani ng i f t he i nt r i nsi c evi dence shows t hat t he pat ent ee di st i ngui shed that term from pr i 
or art on the basi s of a par ti cul ar embodi ment, expr essl y

6 di scl ai med subj ect mat t er , or descr i bed a padi cul ar embodi ment as i mpodant t o t he i nvent 
i on. . . . Thi r d, . . . a cl ai m t er m al so wi l l not have i t s or di nar y meani ng i f t he t er m ' chosen 
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by t he pat ent ee so depr i vel s) t he cf ai m of cl ar i t y' as t o r equi r e r esor t t o t he ot her i nt r i 
nsi c evi dence f or a def i ni t e meani ng. Last , as a mat t er of st at ut or y aut hor i t y, a cl ai m t er 
m wi l l cover not hi ng mor e t han t he cor r espondi ng st r uct ur e or st ep di scl osed i n the speci f 
i cat i on, as wel l as equi val ent s t her et o, i f t he pat ent ee phr ased t he cl ai m i n st ep- or means- 
pl us- f unct i on f or mat . ' ' CCS Fi t ness, 288 F. 3d at1367. I I . ANALYSI S

I ver a i s a st ar t up company based i n San Di ego t hat sel l s a medi cal devi ce cal l ed t he 
CUROS@ Por t Pr ot ect or ( ' ' Cur os' ' ). Cur os i s a di si nf ect i ng cap that fi t s over t he i nl et 
pod of a medi cal appar at us cal l ed a I uer act i vat ed val ve ( ' ' LAV' ' ). LAVS ar e used by medi cal 
st af f t o i ntr oduce fl ui ds i nt o an i nt r avenous ( I V) I i ne i n a pat i ent i n a hospi t al . Pr i or t o 
t he i nt r oduct i on of Cur os, LAVS wer e t ypi cal l y I ef t uncover ed and exposed bet ween each i 
ntr avenous access. As a r esul t, LAVS can be a sour ce of bl oodst r eam i nf ect i ons i n hospi t al 
pat i ent s i f t hey ar e not pr oper l y di si nf ect ed pri or t o each access.

I ver a' s Cur os pr oduct i s a smal l pl ast i c cap t hat cont ai ns a sponge and 70% i sopr opyl al 
cohol . I nst ead of swabbi ng t he access por t i on of t he LAV t o di si nf ect i t bef or e each i nt r 
avenous access, Cur os changes t he ' ' di si nf ect i on par adi gm. ' ' As shown bel ow, af t er each 
access t he nur se si mpl y r emoves a f oi l cover and f i t s a gr een Cur os cap over t he i nl et pod of t 
he LAV ( bl ue) t o di si nf ect and cont i nuousl y pr ot ect the LAV from touch or ai rborne cont ami 
nati on: Wi t h Cur os t he LAV i s al ways cl ean and di si nf ect ed.

Overvi ew of t he Assert ed Pat ent The $ 186 pat ent was I i censed by I ver a fr om i t s i nvent or s, 
Mr. Lake and Mr. Tennant . I ver a f i r st I ear ned of t he $ 186 pat ent when i t was i dent i fi ed as 
pr i or ad by Def endant Excel si or i n a chal l enge t o t he val i di t y of cer t ai n I ver a pat ent s on 
di si nf ect i ng caps. The appl i cat i on t hat I ed t o t he i ssuance of t he . 186 pat ent was fi l ed on 
June 20, 2003, and t he $ 186 pat ent i ssued on Oct ober 16, 2007,

The . 186 pat ent di scl oses and cl ai ms a d ' decont ami nat i on devi ce f or decont ami nat i ng medi 
cal appar at us. ' ' Exh. A, Abst r act. Gener al l y, t he i nvent i on i s a di si nf ect i ng cap wi t h a 
housi ng t hat cont ai ns a sponge or ot her di spenser and a decontami nati ng compound that 
contacts the medi cal apparatus when i t i s pl aced i n t he housi ng. I d. , col . 1, I l . 40- 48. The cap 
al so i ncl udes a st r uct ur e f or ' ' r emovabl y engagi ng t he housi ng t o t he medi cal appar at us. ' 
' I d. , col . 1, I I . 47- 48.

Thi s structure may be a ' ' snap- on struct ure' ' such as ' ' an el asti cal l y def or mabl e, i nwar dl y di 
r ect ed pr ot r usi on on t he housi ng whi ch f i t s ar ound a por t i on of t he medi cal appar at us 
when that podi on i s pl aced i n t he housi ng. ' ' I d. , col . 1, I I . 47- 54. An exampl e of such a st r uct 
ur e i s shown i n Fi gur es 1 and 2 bel ow, wi t h Fi g. 1 showi ng t he devi ce pr i or t o use, and wi t h 
Fi g. 2 showi ng t he devi ce i n use wi t h the head of a st et hoscope ( 36) engaged by an d ' i nwar dl y 
di r ect ed pr ot r usi on 44' ' :
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. * 4 * ' . . q . 8 40

Fl*. 2 FI*. ï B . The Accused Products

l ver a accuses var i ous di si nf ect i ng cap pr oduct s manuf act ur ed by Excel si or of i nfri ngi ng cl 
ai ms 1, 2, 5, 7, 8, and 13 the 1186 Patent. The accused pr oduct s are sol d by Excel si or under i t s 
Swabcap@ br and and by Covi di en under i t s Kendal l @ br and, and i ncl ude both st and-al one di 
si nf ecti ng caps and di si nfect i ng caps that are packaged t oget her wi t h or i nt egr at ed i nt o a ' l 
f l ush syr i nge. ' ' The st and- al one ver si on of Swabcap i s shown i n an exampl e fr om an Excel si 
or mar ket i ng pi ece her e:

z

' h ; . : exy . . f. . y o s . . . % - , .

. é . - - w ' J c' , , ,

. î k , f ' k r l t / h % t ' t r t E y ' r . ! # . . @ . l : t t C ' ' $ ' r - . b . - . ' t t : ' ' . - ) ' i 1 i . p 2 ' . ? t ' ' t i ! p I I 
E I . 4 : 2 : 1 4 ' i l k j ù l r z : l 1 ; : 1 1 1 ! ! t 1 p > t t 7 d t z l ' l q I h i k ? d cal heter mai nt enance and i 
nfedi on pr event e ' .

kt er Aoo- Vae e wl t h 7+4 l PA as a d1 $1 * 1 a% Y t I DI Ai yjSt 4 /I êP4 - Y 4 t t et ot ke n t ) . ( j y . ) j 
q ) j j A ? b ' , C 4 t j ' ' t r j / ' : ' n ' ' ' ' . ' ) ' ' ' , ' ' ' . .

,j 1 L . g . . . . . .

J . q . ) l : t t t ' ( ' . . . . k i i h t ' 9 ) ; . , ' ë ) y - è L p s ' t j . v '- l i è ' ' r . . ' . % . . .

( . ( . , : j . . . , . ' k . q ; ' 7 i . : ï t t L . , L . . ( '

. ' . . j . . . . Let Ss vabcai r you' . , ; ' + ' ' ' . . v ! ' , . , , . ;

, r yj . AAeh , G* di si nf mce axs pr ot ec t ln of r l t l edt z h ess conr mct or s ! z ' ) ) t . . ,

. . k ' . u ' . ' ' ' y , . . . * 1 ' ) v i ; ' ) I # s 1 f 1 k ù . . ? g j : j / . ' I i j j j

, - ' ' ' ' ' ' ' * '

. k . ' ' ' ' ' '

' .: . . * @ t enf eG ' e t e r v : ar k i c k we c a, %m f o pe ot oc a ' t k y , , , . s.
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, . ., . , . . . ; 4 , . - . . . . . . . . ' ) p ; f r 8 . ' g ) : ; s . . . . . . z . . , . . . * V1 r r l ot ït e a r ne-. e qompl i ance 
sxoasx ua px '

y a p.naws j j r t f ur ; ç, , ; o r /r q j ek j j j oj -ps o! . wo t : C eve f *751 1 - % . . 7 t 1 me Vt / l l i i f i t i i 
t W xc ' *hi ) l bt k t hi t y l 1 ù f ï f ' + tc ml ' t q c b -' t 1 . *$ +4 t l ' e. > * EI > t t : e a% egt t acc eA d 
needo s s co , as l t i s k q dl vi d pack a- d s t er % These accused di si nf ect i ng caps di r ect l y 
compet e wi t h Cur os i n the mar ket. See, Exh. B t o Hangadner Decl . medi cal appar atus as Curos, 
and ar e used f or the same pur pose and functi on i n the same envi r onment s, and i ncl ude bot h st 
and- al one di si nf ect i ng caps and di si nf ect i ng caps that ar e packaged t oget her wi t h or i nt 
egr at ed i nt o a d ' f l ush syr i nge. ' '

AI l of the accused products at tach to the same

Turni ng t o the t erms that ar e at i ssue, as an i ni ti al mat ter, I note that I vera cl ai ms that ' ' the 
assert ed cl ai ms of the 1 186 Pat ent ar e suf fi ci entl y cl ear on thei r f ace ( and) t hat no const r uct 
i on i s r equi r ed. ' ' ( DE 30- 4). The f i r st t hr ee di sput ed t er ms: ( 1) ' ' medi cal appar at us' ' ; ( 2) 
S ' i nt er l ocki ng st r uctur e f or r emovabl y

9 engagi ngn' , and ( 3) ' ' el asti cal l y def or mabl e, i nwar dl y di r ect ed pr ot r usi on on sai d housi 
ng, ' ' each come fr om Cl ai m . 1 1. ' ' of t he $ 186. The f oudh di sput ed t er m, ' ' f l exi bl e por t i 
on, ' ' i s f ound i n Cl ai m . $ 2. ' ' And t he I ast di sput ed t er m, ' s i ndi ci a pr ovi di ng i nf or mat i 
on concer ni ng, ' ' i s f ound i n Cl ai m 1 $ 7. ' '

These Cl ai ms appear as f ol l ows, wi t h t he di sput ed t er ms under l i ned: C I a i m 1 .

Cl ai m 2.

Cl ai m 7.

1. A decontami nat i on devi ce for decontami nati ng medi cal annar at us, compr i si ng:

a housi ng' , an absor bent pad car r yi ng a decont ami nat i ng compound wi t hi n sai d housi ng' ,

and i nt er l ocki nn st r uct ur e f or r emovabl v encani nc sai d housi ng t o a podi on of sai d medi 
cal appar at us, wher eby sai d absor bent pad i s pl aced i nt o cont act wi t h sai d por t i on of sai d 
medi cal appar at us upon engagement and r emoved f r om cont act upon di sengagement, sai d i nt 
er l ocki ng st r uct ur e compr i si ng at I east one el ast i cal l v def ormabl e, i nwar dl v di rect ed 
nrotrusi on on sai d housi ng 2. The decont ami nat i on devi ce of cl ai m 1 , wher ei n sai d housi ng 
compr i ses a f l exi bl e nodi on t o f aci l i t at e t he r emovabl e engagement to sai d medi cal i 
nstrumentati on 7. The decont ami nat i on devi ce of cl ai m 1, wher ei n sai d housi ng compri ses i 
ndi ci a pr ovi di nn i nformati on concer ni nn sai d decontami nati on devi ce. THE PROPOSED 
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CONSTRUCTI ONS 1 u medi cal apparat us' ' I vera' s Pr oposed Constr ucti on Excel si or' s Pr 
oposed Constr uct i on

' ' medi cal appar atus' ' ' ' medi cal appar at us that comes i nt o contact

wi th mor e than one pati ent and has a cont act sur face for decont ami nati ng wi th th decont ami 
nat i ng devi ce' '

10 As i ndi cated above, l vera' s posi ti on i s that thi s t erm does not requi r e constr ucti on. I ver a, 
however st at es t hat any ef f or t t o f or mul at e some al t er nat i ve const r uct i on i n r esponse t o 
Excel si or ' s pr oposed const r uct i on di d not yi el d any al t er nati ve t hat di d not i mpr oper l y i 
mpor t I i mi t at i ons fr om t he speci fi cat i on. I ver a' s pr oposed constr uct i on, t her ef or e, i s 
the pl ai n I anguage of t he cl ai m, whi ch uses t he term S ' medi cal apparatus' ' i n i t s or di nary 
and customar y manner. I ve ra c l a i m s th at not hi ng i n t he I anguage of t he cl ai ms I i mi t s t hi 
s t er m t o any padi cul ar t ype of medi cal appar at us.

Fur t her, I ver a asser t s t hat t hi s const r uct i on i s st r ongl y suppoded by t he speci fi cat i on, 
whi ch uses t he t er m ' s medi cal appar at us' ' br oadl y and i n accor dance wi t h i t s or di nar y 
meani ng. Rel yi ng on t he Abst r act, I ver a st at es t hat i t i s cl ear t hat t he cl ai med ' ' decontami 
nati on devi ce can be used wi th many di f fer ent medi cal apparatus. ' ' Exh. A, Abst r act . I vera I 
ast l y asser t s that the pat ent speci f i cat i on si mi l ar l y i ndi cat es t hat t he ' ' i nvent i on i s sui t 
abl e f or many di f f er ent medi ca! appar at us. ' ' I d. t col . 4, I I . 25- 26.

I n r esponse, Excel si or asseds t hat i t s pr oposed const r uct i on of ' ' medi cal appar at us' ' der i 
ves f r om t he di scl osur e of t he $ 186 pat ent i t sel f. Speci f i cal l y, Excel si or asseds t hat t he 
speci f i cati on l ends suppod t o i t s pr oposed const r uct i on i n t wo not abl e pl aces. The f i r st i 
s t he ' ' Backgr ound of t he l nvent i on' ' secti on of t he $ 186 pat ent wher e t he pr obl em t he al l 
eged i nvent i on i s i nt ended t o addr ess i s descr i bed. Thi s secti on i denti fi es the probl em the l 
nventi on i s i ntended t o sol ve i s ' ' the t r ansmi ssi on of i nf ecti ous di sease. . . padi cul ar l y t hr 
ough t he use of medi cal appar atuses. ' ' ( . 186 Pat ent at col . 1 , l I .16- 36). The l nvent or s st at e, ' ' 
E i l t has l ong

11 been known t hat medi cal i nst r ument s must be decont ami nat ed, i n or der t o pr event t he spr 
ead of i nf ect i ous di sease among di f f er ent pat i ent s wi t h whom t he medi cal appar at us comes 
i n cont act' ' ( I d. at col . 1 , I I .17- 21) ) ( emphasi s added). The I nvent or s addi t i onal l y not e t hat 
' ' l sl ome medi cal appar at us, such as st et hoscopes, ar e decont ami nat ed onl y i nf r equent l y. ' ' 
( I d. at 1: 27- 28) ). Accor di ngl y, Excel si or asseds t hat t he ' 186 pat ent was i nt ended t o addr ess t 
he t r ansmi ssi on of i nf ect i ous di sease t hr ough t he use of shar ed medi cal appar at us ( f or 
exampl e, a st et hoscope) among di f f er ent pat i ent s. Accor di ng t o Excel si or , t hese st at ement 
s suppor t i t s const ruct i on of ' ' medi cal appar at us' ' as devi ces t hat ' l comeg i nt o cont act wi t 
h mor e t han one pat i ent. ' ' See Tr adi ng Technol ogi es I nt ' l , I nc. v. espeed, I nc. , 595 F. 3d 1 
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340, 1353 ( Fed. Ci r . 2010) ( I i mi t i ng scope of i nvent i on wher e t he speci f i cat i on st at ed t hat 
t he ' ' t he pr esent i nvent i on addr esses t hi s pr obl em wi t h a one cl i ck cent er i ng f eat ur en ).

Consi st ent wi th the Backgr ound secti on, the speci fi cati on al so descri bes d ' the i nventi on' ' as 
' ' sui t abl e' ' f or ' ' l al ny medi cal appar at us whi ch comes i nt o cont act wi t h mor e t han one 
pat i ent and has a cont act sur f ace sui t abl e f or decont ami nat i ng wi t h t he decont ami nat i on 
devi ce can be used. ' ' ( Ex. A ( . 186 pat ent ) at col . 4, I I . 25- 29) . I n doi ng so, t he I nvent or s def i 
ne S ' medi cal appar at us' ' as devi ces: (1) used wi t h mul ti pl e pat i ent s and ( 2) t hat have a cont 
act sur f ace t o be decont ami nat ed. That t he onl y medi cal appar at uses expr essl y di scl osed i n t 
he speci f i cat i on - a st et hoscope and a def i br i l l at or paddl e - meet t hose t wo cr i t eri a l ends 
f udher support t o t hi s not i on. Excel si or' s constructi on thus embraces thi s def i ni ti on and 
provi des the same two cr i t er i a as t he I nvent or s' def i ni t i on of t ' medi cal appar at us. ' ' See 
ASM Amer i ca, I nc. e. Genus; I nc. , 401 F. 3d 1340, 1343 (Fed. Ci r. 2005) ( af f i r mi ng const r uct i 
on t hat I i mi t ed

12 cl ai m scope i n vi ew of what t he speci fi cat i on t aught as ' s sui t abl e' ' f or the i nvent i on). 
Excel si or asseds t hat i t s pr oposed constr uct i on does not i nt r oduce I i mi t at i ons f r om the 
speci fi cati on, but r ather, i t i s i nt er preti ng the cl ai m term i n a manner consi stent wi th t he 
speci f i cat i on and how t he I nvent or s' t hemsel ves descr i bed t hei r own i nvent i on. See, e. g. , / 
CU Met i, / nc. B. Al ar i s Med. Sys. , 558 F. 3d 1368, 1374- 76 ( Fed. Ci r . 2009).

Excel si or next asser t s t hat the pr osecut i on hi st or y of t he $ 186 Pat ent pr ovi des addi t i onal 
suppor t f or i t s pr oposed const r uct i on. For exampl e, t he ' 186 pat ent di scl oses an at t achment 
devi ce ( such as a I anyar d), whi ch can be used t o connect t he cl ai m decont ami nat i on devi ce t o 
t he medi calappar at us bet ween uses. ( $ 186 pat ent at col . 3, I I . 66- 4: 10) . pr osecut i on, t hey st 
at ed t hat ' s one of t he si gni f i cant advant ages of ( t hei r ) devi ce ( ) i s t hat when connect ed by t 
he I anyar d t o st et hoscope t ubi ng, t he decont ami nat i on devi ce can hang f r om t he st et 
hoscope t ubi ng and be r eady f or use bet ween pat i ent s . . . For exampl e, t he st et hoscope t ubi 
ng t o t he ear pi eces can be pl aced ar ound t he

When t he i nvent or s spoke of t hi s at t r i but e dur i ng

doctor' s neck between pat i ent s. ' ' ( emphasi s added). Accor di ngl y, Excel si or asseds that t he onl 
y r eason t o have t he l anyar d i s because t he medi cal appar atus i s used wi t h di f f er ent pat i ent 
s.

I n suppor t of i t s posi ti on that l may r el y on the speci fi cat i on to I i mi t the scope of t he t er m ' 
' medi cal appar at us, ' ' Excel si or ci t es t o ASM Amer i ca, I nc. v. Genus, I nc. , 401

( Jun. 29, 2005 Response t o Off i ce Act i on) at 9-10)
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F. 3d 1340 ( Fed. Ci r . 2005). ASM Amer i ca, however , deal t wi t h cl ai m t er m t hat was speci f i 
cal l y def i ned i n t he cl ai m speci f i cat i on. I n ASM Amer i ca, the t er m at i ssue was

13 ' ' r eact i on space. ' ' i nvent i on' s speci f i cat i on, was an expr ess def i ni t i on' .

The Feder al Ci r cui t hel d t hat t he f ol l owi ng I anguage wi t hi n t he

t he t er m ' ' r eact i on space' ' i ncl udes bot h t he space i n whi ch t he subst r at e i s I ocat ed and i 
n whi ch t he vapor - phase r eact i ons ar e al l owed t o r eact wi t h t he subst r at e i n or der t o gr 
ow t hi n f i l ms, namel y, the r eact i on chamber , as wel l as t he gas i nf l ow/ out f l ow channel s 
communi cat i ng i mmedi at el y wi t h t he r eact i on chamber. . . . Accor di ng t o t he i nvent i on, t 
he r eact i on space i s the ent i r e vol ume t o be evacuat ed bet ween t wo successi ve vapor -phase 
pul ses. The l anguage Excel si or r el i es on her e cannot be sai d t o const i t ut e an expr ess defi ni t 
i on. Accor di ngl y, I f i nd t hat Excel si or ' s const r uct i on i s not consi st ent wi t h t he l nvent or 
s' own def i ni t i on, and t hat t he ' ' or di nar y meani ng of ( t he) cl ai m I anguage ( woul d be) 
under st ood by a per son of ski l l i n t he ad. ' ' The Cour t wi l l not const r ue a cl ai m when t he 
meani ng or scope of t he wor ds i s cl ear .See U. S. Sur gi cal Cor p. v. Et hi con, I nc. , 103 F. 3d 1554, 
1568 ( Fed. Ci r . 1997). Accor di ngl y, I f i nd that no constructi on i s necessary.

2. ç ' i nt erlocki ng structure for removabl y engagi ng' '

,

Excel si or' s Proposed Constructi on l ver a s Proposed Construct i on ' ' st r uct ur e t hat r emovabl 
y connect s by ' ' st r uct ur e t hat r emovabl y I ocks t oget her or hooki ng, meshi ng, over l appi ng, 
or f i t t i ng uni t es i n a I ocked f ashi on t o secur el y t oget her ' ' r et ai n' '

As wi t h t he t er m l d medi cal appar at us, ' ' I ver a' s posi t i on i s t hat t hi s t er m does not r equi 
r e constructi on as i ts pl ai n meani ng i s cl ear. To the extent that i t i s construed, l ver a' s pr 
oposed const r uct i on i s i nt ended t o r ef l ect the or di nar y meani ng of t he wor ds of t he cl ai m 
consi st ent wi t h t he speci f i cat i on. The speci f i cat i on i ndi cat es t hat t hi s t er m

14 shoul d be gi ven a br oad const r uct i on, f i r st st at i ng t hat t he u st r uct ur e f or engagi ng a 
podi on of t he medi cal appar at us can be any sui t abl e st r uct ur e. ' ' ' 186 pat ent at col . 3, l l . 33- 
34. Such a st r uct ur e ' ' can i ncl ude cooper at i ng t ongue and gr oove st r uct ur e, sl ot s, snaps, f 
ast ener s, and ot her engagement st ructur e. ' ' I d. . at col . 3, I I . 34- 36. I n t he embodi ment shown 
i n Fi gur e 2 above, t he i nt erl ocki ng structur e for removabl y engagi ng i s descr i bed as f ol l 
ows: ' ' an i nwar dl y di r ect ed pr ot r usi on 44 i s f or med i n t he housi ng 14. The housi ng 14 has 
sui tabl e f l exi bi l i ty to per mi t fl exi ng when t he medi cal apparatus such as a st et hoscope head 
36 cont act s t he pr ot r usi on 44. The head 36 wi l l t hen i nt er l ock wi t h t he housi ng 14 as 
shown i n FI G. 2. ' '
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Thus, as shown i n Fi gur e 2, t he ' ' i nt er l ocki ng st r uct ur e f or r emovabl y engagi ng' ' i s a st r 
uct ur e ( 44) t hat r emovabl y connect s by over l appi ng and fi t t i ng t oget her wi t h t he medi cal 
appar at us consi st ent wi t h I ver a' s pr oposed const r uct i on. I mpodant l y, t he cl ai ms

I i mi t ed t o t hi s speci f i c embodi ment , ; so the const r uct i on of t hi s t er m must al l ow ar e 
not f or a f ul l r ange of ot her i nt er l ocki ng st r uct ur es t hat r emovabl y engage t he medi cal 
appar at us. Accor di ng t o I ver a, Excel si or ' s pr oposed const r uct i on i mpr oper q y i mpods a f 
udher l i mi t at i on that t he engagement ' d l ocks t ogether or uni t es i n a I ocked f ashi on t o 
secur ej y retai n. ' '

I f i nd t hat t he Padi es' pr oposal s f or t hi s t er m ar e unnecessar y. As t o Pl ai nt i f f s' pr oposal , 
a per son of or di nar y ski l l i n t he art woul d under st and t he t erms ' ' i nt er l ocki ng st r uct ur e 
f or r emovabl y engagi ng. ' ' The Coud wi l l not const r ue a cl ai m when t he meani ng or scope of t 
he words i s cl ear.

4 S d r l - here i s shown i n the drawi ngs embodi ments whi ch are presentl y preferred, i t bei ng 
understood, however, that the i nventi on i s not l imi ted t o t he preci se arrangements and i nst 
ument ali ti es shown. ' ' fJ. at Col. 2, 1 1 4- 9.

See &. S. Sur gi cal Cor p. ?. Et hi con, I nc. , 103

15 F. 3d 1554, 1568 (Fed. Ci r . 1997). Nei t her l ver a nor Excel si or pr ovi de a convi nci ng reason for 
changi ng those words.

Because t he Par ti es' pr oposed const r uct i on woul d onl y ser ve t o di st od t he or di nar y and 
cust omar y meani ng of the di sput ed t er m, whi ch i s r eadi l y appar ent, even t o one not of or di 
nar y ski l l i n t he ar t , I f i nd t hat no const r uct i on i s necessar y.

3. ' ' el ast i cal l y def ormabl e, i nwardl y di rect ed prot rusi on on sai d housi ng' '

I ver a' s Proposed Constr uct i on Excel si or' s Pr oposed Const ructi on

' $ a f l exi bl e str uct ur e t hat ext ends i nwar d d l annul ar el ast i cal l y def or mabl e snap- on f r 
om t he housi ng t hat subst ant i al l y r et qr ns st r uct ur e t hat ext ends i nwar d over t he t o i t s 
nor mal shape af t er i t i s def or med' ' medi cal appar at us r ecei ved i n t he

housi ng' ' I ver a agai n asser t s t hat no const r uct i on of t hi s t er m i s necessar y as i t s pl ai n 
meani ng i s cl ear. To t he ext ent t hat i t i s const r ued, I ver a asseds t hat i t s pr oposed constr ucti 
on of thi s t erm i s consi stent wi t h the ordi nary meani ng of the cl ai m I anguage, and that Excel si 
or' s constr uct i on amounts t o a whol esal e i mpodati on of I i mi t ati ons f r om t he speci f i cat i 
on i n vi ol at i on of t he most basi c pr i nci pl es of cl ai m constr ucti on.
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I ver a asser t s t hat t he embodi ment shown i n Fi gur e 2 above shows an i nt er l ocki ng st r uct ur 
e f or r emovabl y engagi ng t hat compr i ses ' s an i nwar dl y di r ect ed pr ot r usi on 44 i s f or med i 
n t he housi ng 14. ' ' Thus, t he t er m ' s i nwar dl y di r ect ed pr ot r usi on' ' i s pr oper l y under st 
ood t o r ef er t o a st r uct ur e t hat ext ends i nwar dl y f r om t he housi ng of t he decont ami nat i 
on devi ce I i ke d l i nwar dl y di r ect ed pr ot r usi on 44. ' '

16 Thi s pr ot r usi on must al so be ' ' el ast i cal l y def or mabl e. ' ' Thi s i s descr i bed i n the speci 
fi cat i on wi th r espect t o Fi gur e 2, whi ch i ndi cat es t hat t he ' ' housi ng 14 has sui t abl e f l exi 
bi l i t y t o per mi t f l exi ng when t he medi cal appar at us such as a st ethoscope head 36 cont act s 
the pr ot r usi on 44. The head 36 wi l l then i nt er l ock wi t h the housi ng 14 as shown i n FI G. 2. ' ' 
By compar i ng Fi gur e 1 and Fi gur e 2, i t i s cl ear t hat t he pr ot r usi on 44 i n t he housi ng i s suf 
f i ci entl y f l exi bl e t o def or m t o al l ow f or i nsedi on of t he medi cal appar at us, t hen r et ur n t 
o i t s nor mal shape af t er t hat def or mat i on.

Accordi ng to l ver a, thi s i s consi stent wi th the ordi nary meani ng of the term ' ' el asti c, ' ' whi ch 
i s commonl y under stood to mean ' ' abl e t o r esume i ts normal shape spont aneousl y af t er cont r 
act i on, di l at at i on, or di st or t i on. ' ' Exh. C, New Oxf or d Ameri can Di cti onar y. means ' ' di st 
od t he shape or for m of. ' ' l d.Thus, an ' ' el ast i cal l y def or mabl e' ' st r uct ur e

The t er m ' d def or mabl e' ' i s the adj ect i ve f or m of ' ' def or m, ' ' whi ch

must be f l exi bl e and must ' ' subst ant i al l y r et ur n t o i t s nor mal shape af t er i t i s def or med. 
' '

Excel si or counters that I vera' s proposed constructi on f ai l s to r ecogni ze that thi s pr ot r usi on 
has addi t i onal at t r i but es, whi ch ar e def i ned i n t he i nt r i nsi c r ecor d and r ecogni zed by i t 
s const r uct i on.Speci f i cal l y, t he pr ot r usi on must be an annul ar snap- on st r uct ur e t hat ext 
ends over t he medi cal appar at us r ecei ved i n t he housi ng because t he speci f i cat i on i t sel f i 
ndi cat es t hat t he pr ot r usi on i s a ' s snap- on str uct ur e. ' '

For exampl e, when descr i bi ng t he ' ' st r uct ur e f or det achabl y engagi ng t he housi ng to the 
medi cal apparatus, ' ' the I nvent ors provi de the exampl e of a t ' snap-on structur e for engagi ng a 
por t i on of t he medi cal appar at us. ' ' ( . 186 Pat ent ) at col . 1, I I . 49- 51). And, as an exampl e of 
such a d ' snap- on st r uct ur e, ' ' t he I nvent or s descr i be ' ' a el ast i cal l y

17 def or mabl e, i nwar dl y di r ect ed pr ot r usi on on t he housi ng. ' '( I d. at col . 1 , l I . 51 -54). I n 
ot her wor ds, i n t he I nvent or s' vi ew, whi l e al l ' s snap- on st r uct ur el sl ' ' ar e not ' ' an el ast i 
cal l y def or mabl e, i nwar dl y di r ect ed pr ot r usi onr ' ' a/ / such ' ' el ast i cal l y def or mabl e, i 
nwar dl y di r ect ed pr ot rusi ons' ' ar e i ndeed t ' snap- on st r uct ur el sl. ' ' l t f ol l ows, t her ef or 
e, t hat when t he l nvent or s cl ai med ' d an el ast i cal l y def or mabl e, i nwar dl y di r ect ed pr ot r 
usi on' ' - t he exact I anguage seen i n thi s passage of t he speci f i cat i on - t hey wer e cl ai mi ng a 
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snap- on structure.

I n f ur t her suppor t of i t s const r uct i on, Excel si or poi nt s t o t he I nvent or s' st at ement s bef 
ore the BPAI wher e they st at ed:

I n cl ai m 3, t he st ructur e f or det achabl y engagi ng t he housi ng t o t he medi cal appar at us can 
be el ast i cal l y def or mabl e d snap- on' st r uct ur e f or engagi ng a podi on of t he medi cal appar 
at us. . . . I n cl ai m 4, 8 t he snap- on str ucture can be an el asti cal l y deformabl e, i nwardl y di r ect 
ed protr usi on on the housi ng . ( Appeal Br i ef at 3) ( ci t at i on omi t t ed).Addi t i onal l y, Excel si 
or asser t s t hat t he I nvent or s poi nt ed t o Fi gs. 1 and 2 above as depi ct i ng such S ' el ast i cal l y 
def or mabl e ' snap- on' st r uct ur e. ' ' ( / d. )

I ver a st at es t hat Excel si or ' s pr oposed const r uct i on i s over l y br oad because i t does not r efl 
ect t he r equi r ement of an i nwar dl y di r ect ed pr oj ect i on on t he housi ng, and at t he same ti 
me i t i s over l y nar r ow because i t i mposes t he r equi r ement t hat such structur e be ' ' annul ar' ' 
and I i mi t ed to a t ' snap-on structur e that ext ends i nwar d over the medi cal apparatus r ecei ved i 
n the housi ng. ' '

As I f ound wi th the terms S ' medi cal apparatus' ' and ' ' i nterl ocki ng structure for r emovabl y 
engagi ng, ' ' ther e i s not suf f i ci ent suppod f or ei t her t he br oadeni ng or narr owi ng aspect s of 
Excel si or ' s pr oposed const r uct i on. Rat her l f i nd t hat t he i nt r i nsi c

18 r ecor d est abl i shes t hat t he ' ' snap- on' ' di scussi on Excel si or poi nt s t o wer e mer el y 
exampl es, and not cl ear I i mi t at i ons. constr uct i on i s I egal l y appr opr i at e.

Accor di ngl y, I f i nd t hat I ver a' s pr oposed

4. ' ' flexi bl e podion' ' I ver a' s Pr oposed Construct i on Excel si or' s Pr oposed Constr uct i on

t d podi on that can bend wi thout breaki ng' ' ' ' a por ti on of the housi ng that out war dl y

yi el ds, whi ch i s not the el asti cal l y def or mabl e, i nwar dl y di r ect ed pr otr usi on' ' As I di d pr 
evi ousl y wi t h the t er m ' ' i nt er l ocki ng st r uct ur e f or r emovabl y engagi ng, ' ' l f i nd t hat t 
he Padi es' pr oposal s f or t hi s t er m ar e unnecessar y. As t o Pl ai nt i f f s' pr oposal , a per son of 
or di nar y ski l l i n t he ar t woul d under st and t he t er m ' ' f l exi bl e por t i on, ' ' The Coud wi l l 
not const r ue a cl ai m when t he meani ng or scope of t he wor ds i s cl ear. See U. S. Sur gi cal Cor p. 
v. Et hi con, I nc. , 103 F. 3d 1554, 1568 ( Fed. Ci r . 1997), I f i nd t hat l ver a' s pr oposal i s a good def 
i ni t i on, but t hat i t i s unnecessar y. Excel si or does not pr ovi de a convi nci ng r eason f or changi 
ng t hose wor ds. The or di nar y and cust omar y meani ng of t he di sput ed t er m i s r eadi l y appar 
ent , even t o one not of or di nar y ski l l i n t he ad. Accor di ngl y, I fi nd t hat no const r uct i on i s 
necessar y.
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5. 6 ' i ndi ci a provi di ng i nf ormat i on concerni ng' ' I ver a' s Pr oposed Const ructi on Excel si or' 
s Pr oposed Constr uct i on

' ' si gn, mar k, or ot her i ndi cati on of a pr opedy ' ' mar ki ngs i ndi cat i ng pr oper ti es or or char 
act eri sti c' ' char act eri sti cs of'

Unl i ke some of t he ot her t er ms at i ssue i n t hi s case, t hi s t er m does r equi r e some cl ar i f i 
cati on. The Padi es constr uct i ons ar e al most i dent i cal , and dur i ng t he

19 Heari ng, t hey agr eed t o t he f ol l owi ng const r uct i on, whi ch i s si mpl y a r est at ement of 
bot h of t hei r pr oposed constr uct i ons: ' ' mar ki ngs, si gns, or col or i ndi cat i ng pr oper t i es or 
char act er i sti cs of. ' '

ln concl usi on, i t i s ORDERED and ADJUDGED t hat t he di sput ed t er ms shal l have t he constr 
ucti ons set f orth her ei n.

DONE and ORDERED i n Cha mber s , at Wes t Pal m Beac h, Fl or i da t i s ZY day of Apr i l , 2014.

1 / /

ALD M, MI DDLEBROOKS NI TED STATES DI STRI CT JUDGE
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