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UNITEDSTATESDISTRICTCOURT

DISTRICTOFMINNESOTA BRANDONEHLIS,onbehalfofhimself
andallotherssimilarlysituated,

Plaintiff, v. DAPPRODUCTS,INC.,

Defendant.

CaseNo.20 CV 1872(PJS/ECW)

ORDER

DavidA.Goodwin,DanielE.Gustafson,Daniel C.Hedlund,andKaitlyn

L.Dennis, GUSTAFSONGLUEKPLLC;BrianC.Gudmundson,Michael].
Laird,andRachelK.Tack, Z IMMERMANREEDLLP, forplaintiff.
RussellS.Ponessaand AnjuSuresh, HINSHAW&CULBERTSONLLP;
CharlesW.Steese,ljayPalansky,AlecHarris,and AmberGonzales,
ARMSTRONGTEASDALE,LLP,fordefendant.
ThisisaputativeclassactionbroughtbyplaintiffBrandonEhlisagainst
defendantDAPProducts,Inc.(“DAP”). Ehlisallegesthatheboughtatubeof DAP3.0
CrystalClearKitchen,Bathroom,andPlumbingSealantandthat,eventhoughD APhad
representedthatthesealantwas“crystalclear,”’thesealantturnedyellowsometime afterEhlisusedit.
EhlisbringsahostoffraudandwarrantyclaimsagainstDAP,some
underMarylandlaw,andothersunderMinnesotalaw. DAPnowmovestodismiss Ehlis’scomplaint.
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TosurviveamotiontodismissunderFed.R.Civ.P.12(b)(6),acomplaintmust
“stateaclaimtoreliefthatisplausibleonitsface.” Bell Atl. Corp. v. Twombly,550U.S. 544,570(2007).
“Aclaimhasfacialplausibilitywhentheplaintiffpleadsfactualcontent
thatallowsthecourttodrawthereasonableinferencethatthedefendantisliableforthe misconductalleged.”
Ashcroft v. Igbal,556U.S.662,678(2009). Althoughthefactual
allegationsinthecomplaintneednotbedetailed,theymustbesufficientto“raisea
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righttoreliefabovethespeculativelevel.” Twombly,550U.S.at555.
Claimssoundinginfraudaresubjecttotheheightenedpleadingrequirementof

Fed.R.Civ.P.9(b). Toassertafraudclaimwiththeparticularityrequiredunder
Rule9(b),acomplaintmustallegeindetail “thewho,what,when,where,andhow”of thefraud. Parnes v.
Gateway 2000, Inc.,122F.3d539,550(8thCir.1997)(quotationsand citationomitted).
“[Clonclusoryallegationsthatadefendant’sconductwasfraudulent
anddeceptivearenotsufficienttosatisfytherule.” Com. Prop. Invs., Inc. v. Quality Inns Int’l,
Inc.,61F.3d639,644(8thCir.1995).

Ehlis’scomplaintfallswellshortofthesestandards,asitiswoefullydevoidof factualallegations.
Tocitejustsomeofthemostglaringomissions:

1. Ehlisdoesnotidentifywhereheboughtthesealant. Ehlisallegesthathe

isaresidentofMinnesotaandthathe“purchasedDAPClearSealantfrom HomeDepot.” ECFNo.1Y6.
Buthedoesnotsaywhetherheordered
thesealantfromHomeDepotonlineorinsteadpurchasedthesealantata HomeDepotstore.
Andhedoesnotidentifythelocation(eventhestate) ofanyHomeDepotstorethathevisited.
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2. Ehlisdoesnotidentifywhenheboughtthesealant,otherthantosaythat

heboughtthesealant“withintheClassPeriod.” 1d. GiventhattheClass
Periodisidentifiedas“fromAugust31,2014untilthepresent,” id.926,
Ehlishasnotevenidentifiedtheyearinwhichheboughtthesealant. 3.
Ehlisallegesthathewasmisledbyarepresentationthatthesealantwas

“crystalclear,” id.919,buthedoesnotprovideanyinformationabout thatrepresentation.
EhlisgenerallyallegesthatD APrepresentsthatits
sealantis“crystalclear”“onitspackaging,inadvertising,initstechnical
productbulletins,andininformationdisplayedtocustomersonits website.” 1d.94.
ButEhlisdoesnotidentifythesourceorsourcesofthe
representationthathereadorheard;hedoesnot,forexample,allegethat
hereliedonarepresentationonapackage,orinanadvertisement,oron
DAP’swebsite,orina“technicalproductbulletin.” 4. Ehlisdoesnotidentifywherehewasmisled.
Hedoesnotevenidentify

thestateinwhichhereadorheardtheallegedlyfraudulent representation. 5.
Ehlisdoesnotidentifywhenhewasmisled. Hedoesnotexplainwhether
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hereadorheardtheallegedlyfraudulentrepresentationmomentsbefore
heboughtthesealantorinsteadsomedays,weeks,months,oryears earlier. 6.
Ehlisdoesnotidentifywhereheusedthesealantandthuswasallegedly

damagedbythemisrepresentation. Hedoesnotevenidentifythestatein whichheusedthesealant. 7.
Ehlisdoesnotidentifywhenthesealantyellowedorwhenhediscovered

thatthesealanthadyellowed,asidefromhisgeneralstatementthatthe
“sealantyellowedafterseveralmonthsofthesealant’sapplication,” id.
919—andthushedoesnotidentifywhenhekneworhadreasontoknow
thatDAPhadmisledhimorbreachedwarrantiesthatitmadetohim.
Tobeclear,theCourtisnotholdingthatallofthisinformationmustbealleged
inorderforEhlistopleadasingleplausibleclaim. TheCourtisholdingthat,because
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noneofthisinformationwasalleged,Ehlishasnotpleadedasingleplausibleclaim. The
allegationsofthecomplaintleavetheCourtwithoutabasiseventoidentifywhich
state’slawappliestoEhlis’sclaims,muchlesstodeterminewhetheranyofthoseclaims
areplausibleundertheapplicablestatelaw.

AllofthemissinginformationidentifiedbytheCourtispresumablywithinthe
knowledgeofEhlis,andallofitcouldhavebeenprovidedinabriefparagraphortwo inthecomplaint.
TheCourtcannotfathomwhyEhliswouldnotincludethese rudimentaryfactualallegationsinhis32
page,eight countcomplaint. Norcanthis
CourtfathomwhyEhliswouldnotvoluntarilyfileanamendedcomplaintafterthese
obviousdeficiencieswere(presumably)broughttohisattentionduringthemeet and
confersessionwithDAP. Addingaparagraphortwooffactstothecomplaintisalot

easierthandraftinga37 pagebriefdefendingtheadequacyofanobviouslyinadequate complaint. 1

1

Inhisbrief,Ehlissays:

Plaintiffatalltimescouldallegethat:(1)Plaintiffresidesin
Minnesota;(2)DAPadvertises,markets,andsellstheSealant
inMinnesota;(3)PlaintiffpurchasedtheSealantin Minnesota;(4)PlaintiffappliedtheSealantinhishomein

Minnesota;(5)theSealantturnedfromclearupon applicationtoyellowshortlythereafterinPlaintiff’s
Minnesotahome.... ECFNo.26at17. ButwhatmatterswhenacourtmustruleonaRule12(b)(6)motionis
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Becauseofthepaucityoffactualallegations,noneoftheclaimsinthecomplaint
meet“thethresholdrequirementofRule8(a)(2)thatthe‘plainstatement’possess
enoughheftto‘sho[w]thatthepleaderisentitledtorelief,” Twombly,550U.S.
at557—muchlessthemoredemandingrequirementofRule9(b)thattheplaintiff‘state
withparticularitythecircumstancesconstitutingfraudormistake.” TheCourt
thereforegrantsDAP’smotiontodismiss. Butbecausethiscaseisinitsinfancy—and
becausemanyofthecomplaint’sdeficienciesappeartobeeasilycurable—theCourt
willstayitsorderdismissingthislawsuitfor21daystogiveEhlisachancetomoveto amendhiscomplaint.
TheCourtwarnsEhlisthatitwillnotprovideasecondsuch
opportunity—andthus,ifEhlisdoesdraftaproposedamendedcomplaint,hewouldbe well
advisedtoincludeallofthemissingfactualinformationidentifiedbytheCourt andtobeasspecificaspossible.

ORDER Basedontheforegoing,andonallofthefiles,records,andproceedingsherein,
ITISHEREBYORDEREDTHAT:

1 (...continued) notwhattheplaintiff couldhaveallegedbutwhattheplaintiff didallege. Here,Ehlis did
notallegethathe“purchasedtheSealantinMinnesota,”thathe“appliedtheSealant
inhishomeinMinnesota,”orthat“theSealantturnedfromclearuponapplicationto
yellowshortlythereafterinPlaintiffsMinnesotahome.” -5-
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1. DefendantDAPProducts,Inc.’smotiontodismiss|ECFNo.15]is

GRANTED. 2. PlaintiffBrandonEhlis’scomplaint{ECFNo.1]JisDISMISSEDWITHOUT
PREJUDICE. 3. EntryofjudgmentisSTAYEDuntilFebruary1,2021sothatEhlismay
movepursuanttoFed.R.Civ.P.15(a)(2)andLocalRule15.1forleaveto fileanamendedcomplaint.
Anysuchmotionwillbeconsideredby MagistrateJudgeElizabethCowanWrightinthefirstinstance. 4.

IfEhlisdoesnotfileamotionforleavetofileanamendedcomplaintby

February1,2021,orifEhlis’stimely filedmotionisdenied,judgmentwill beenteredpursuanttothisorder.
Dated:January11,2021s/Patrick].Schiltz Patrick].Schiltz

UnitedStatesDistrictJudge
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