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The defendant environmental protectionboard of the city of Stamford (board)' appeals from the
[25 Conn. App. 165]

judgment of the trial court sustaining theplaintiffs'* challenge to the board's decision toissue a
permit to Transcon Builders, Inc. (Transcon),for the construction of a 120 bed nursing home
withinregulated wetlands and known floodplain areas. Weaffirm the judgment of the trial court.

The trial court found the following facts in its wellreasoned decision. The property in question is a
4.75acre parcel of land located at 947 Stillwater Road,Stamford. Stillwater Road is two and one-half
mileslong. It lies within an R-20 zone, where nursing homesare allowed by way of special exception.
The site ofthe proposed nursing home currently has a single-familyresidence on it and is used as a
working farm and producemarket known as Hettling's Farm. The property isbounded by the
Rippowam River and is characterized byupland slopes, regulated soils, and broad floodplainareas.
The wetland soil comprises 53 percent of thesite.

In November, 1988, Transcon filed application number8843 seeking a permit from the defendant
board for"deposition of material, removal of material, alteration,construction and obstruction" of the
wetlandsoil area in order to construct "drives, parking,trails, landscaping, building piers and
utilities"within the regulated area where it planned to build a120 bed nursing home.

On December 15, 1988, the board voted to acceptTranscon's application. On January 26, 1989, the
board
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determined that the proposed construction may have asignificant impact on the regulated area,
issued a plenaryruling, requested additional information andscheduled a public hearing for February
16, 1988.

Notice of the public hearing was published in theStamford Advocate on February 3, 1989, and again
onFebruary 13, 1989. Notice of Transcon's application tothe board, and of the public hearing date,
was sent bycertified mail to those property owners whose land islocated within 500 to 1000 feet
upstream and downstreamfrom the location. Additional people interested in theapplication were
notified by regular mail on February1, 1989.
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Extensive testimony was presented at the February 16public hearing in support of and in opposition
toTranscon's application. The public hearing was continuedto February 23, 1989, to allow Transcon
to provideadditional plans and supporting documentation. Theboard approved Transcon's
application with twenty-threeconditions. Notice of the board's conditional approvalwas published in
the Stamford Advocate on March 21,1989.

The plaintiffs appealed the board's decision to theSuperior Court pursuant to General Statutes
22a-43. Thetrial court sustained the plaintiffs' appeal, findingthat the board's published notice of the
public hearingdid not satisfy the statutory notice requirementsbecause it had failed to describe the
subject propertyby metes and bounds, by a specific address, or by makingreference to any nearby
streets or intersections.The trial court held that because of the defectivenotice the board was without
the requisitejurisdiction.

The dispositive issue raised by the defendant boardin its appeal to this court is whether the notice
ofthe public hearing that was published in the Stamford
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Advocate on February 3 and February 13, 1989, satisfiedthe statutory notice requirements set out in
GeneralStatutes 22a-42a (c).

The published notice set forth in pertinent part:"The Stamford Environmental Protection Board . ..
willhold a public hearing to consider information relevantto Application # 8843. Transcon Builders,
Inc., foractivities on Stillwater Road." The notice did not listthe specific street address of the subject
property,its current owner, its size or dimensions, or itslocation with respect to the nearest
intersectingstreet. The defendant claims that although the subjectproperty was not specifically
identified in the notice,it met the statutory requirements of 22a-42a (c)because (1) the notice referred
to the applicationnumber and the application, which was a public record,contained the street address
of the property, and (2)the world at large had been notified of Transcon'sconnection with the
property by ten articles that hadbeen published in area newspapers in 1988 and 1989. Thedefendant
also claims that the trial court improperlyput the burden of proving the sufficiency of the noticeon
the defendant board.

General Statutes 22a-42a (c) provides that "[n]oticeof the hearing shall be published at least twice
atintervals of not less than two days, the first not morethan fifteen days and not fewer than ten days,
and thelast not less than two days before the date set for thehearing in a newspaper having a general
circulation ineach town where the affected wetland and watercourse,or any part thereof, is located."
To date, this noticerequirement has not been analyzed in our case law.General Statutes 8-3° has a
notice requirement similar

[25 Conn. App. 168]
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to that found in 22a-42a (c), however, and has beenclearly defined by our courts>. Because both
statutesdeal with the duty of a local land use agency to notifythe general public of proposed changes
in land use, andthey are similarly worded, we will rely on the body oflegal precedent that has evolved
from 8-3. Cf. Demar v.Open Space & Conservation Commission, 211 Conn. 416,425, 559 A.2d 1103
(1989).

Compliance with statutorily prescribed noticerequirements is a prerequisite to a valid action by
aland use commission and failure to give proper noticeconstitutes a jurisdictional defect. Wright v.
ZoningBoard of Appeals, 174 Conn. 488, 491, 391 A.2d 146(1978). The primary reason for requiring
notice is toadvise all affected parties of their opportunity to beheard and to be appraised of the relief
sought. Id.Adequate notice enables parties who have an interest inthe subject property to know what
is projected and tohave an opportunity to protest. Jarvis Acres, Inc. v.Zoning Commission, 163 Conn.
41, 47,301 A.2d 244(1972). Constructive, rather than actual, notice isrequired so that as much of the
populace as possible isconstructively notified of the proposed action. Id. Adefect in the content of
the notice cannot be cured byproof that some members of the public received actualnotice, or
appeared at the hearing. Cocivi v. Plan &Zoning Commission, 20 Conn. App. 705, 708,570 A.2d 226,
cert. denied, 214 Conn. 808, 573 A.2d 319 (1990).Before this court can conclude that any action taken
bythe board is valid, the notice provision must becomplied with fully. Slagle v. Zoning Board of
Appeals,144 Conn. 690, 693, 137 A.2d 542 (1957).

We conclude that the published notice in this casewas clearly inadequate. By omitting the specific
location
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of the proposed nursing home, the board issued adefective notice. Referring to the subject property
bystreet name only in a legal notice does not suffice toapprise as much of the populace as possible of
theproposed construction. This is particularly so in acase like this where the applicant is not the
owner ofthe subject property and the landowner was never mentionedin the notice, and where the
applicant had consideredan alternate five acre site on the same streetas that set out in the notice.

In addition, we are unpersuaded by the defendant'sargument that the general public should have
cross-referencedthe application number with city hall records,or that earlier newspaper articles*
hadconnected the property to Transcon. The statute doesnot call for cumulative notice, nor does it
ask thatthe general public employ the skills of a researchlibrarian to determine where the subject
property islocated. The act of giving statutory notice is much tooimportant to be done by way of
informal, unofficial orchancy cross-referencing. Compliance with noticerequirements that have been
set down by a formalstatutory prescription is an essential component to theeffectiveness of a board's
actions. When a publishednotice is lacking, something "just as good" usuallywill not do. See 1 M.
Merrill, Notice 493, nn. 19, 20.
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We conclude, therefore, that the action of the boardin conditionally granting Transcon's application
isnull and void. See Jarvis Acres, Inc. v. Zoning Commission,supra, 44. Any other interpretation
would permit theboard to act on special exceptions and other specific
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matters in private without notice to the general public,depriving interested parties of the right to
beheard.

The defendant's final claim is that the trial courtimproperly placed the burden of proving the
sufficiencyof the notice on it. To support this claim, it pointsto that portion of the memorandum of
decision thatstates that " [t|he law is clear that failure to giveproper notice of a hearing constitutes a
jurisdictionaldefect, results in a lack of due process and rendersthe action of the commission
granting the zone changenull and void.' Jarvis Acres, Inc. v. Zoning Commission,[supral. " Due
process of law requires . . . that therebe due notice of the hearing . ..." Huck v. InlandWetlands &
Watercourses Agency, 203 Conn. 525, 536,[525 A.2d 940] (1987)."

The defendant's claim correctly states that the burdenof proving that the notice was defective rests
onthe persons asserting its insufficiency. Huck v. InlandWetlands & Watercourses Agency, supra,
537. See also T.Byrne, Connecticut Zoning Boards of Appeal (5th Ed.),p. 102. It overlooks, however,
the fact that it was theplaintiffs' appeal to the Superior Court that broughtthe question of the
sufficiency of the notice beforethe court, and that when the court rendered itsjudgment it stated that
it was sustaining theplaintiffs' claims that notice was inadequate and thatthe inadequacy constituted
a jurisdictional defect.Thus, the trial court properly viewed the plaintiffs'claim and found that they
had sustained their burden ofproving that the notice was inadequate.

The judgment is affirmed.

In this opinion the other judges concurred.

1. The plaintiffs named the followingdefendants in their appeal to the Superior Court:environmental protection board of
Stamford; theStamford city clerk, Louis L. Pont Briant; thecommissioner of the Connecticut department of
environmentalprotection, Leslie Carothers; Transcon Builders,Inc.; and Karl Hettling, Jr. The environmentalprotection
board of Stamford was the only defendant topursue an appeal of the trial court's decision to thiscourt and is, therefore,
referred to as the soledefendant in this opinion.

2. The trial

3. General Statutes 8-3 (a) provides in pertinentpart: "Notice of the time and place of such hearing shall bepublished in

the form of a legal advertisement appearingin a newspaper having a substantial circulation in suchmunicipality at least

twice at intervals of not lessthan two days, the first not more than fifteen days norless than ten days, and the last not less
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"

than twodays, before such hearing . . ..
4. Relying on these earlier newspaper articles presentstwo additional problems. First, there is no indicationthat they were

published within the statutorilymandated time frame. Second, notice by a mere volunteeror stranger is ineffective. T.
Byrne, Connecticut ZoningBoards of Appeal (5th Ed.), pp. 38-39.Page 171
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