Nebraska Advance Sheets v. Washington
2011 | Cited 0 times | Nebraska Supreme Court | February 25, 2011

1.Evidence: Appeal and Error.

Generally, the control of discovery is a matter for judicial discretion, and decisions regarding
discovery will be upheld on appeal in the absence of an abuse of discretion.

2. Jurisdiction: Appeal and Error.

a jurisdictional question which does not involve a factual dispute is determined by an appellate court
as a matter of law.

3. Mandamus: Appeal and Error.

While the nebraska supreme Court will issue a writ of mandamus upon a proper showing by a relator,
mandamus lies only to enforce the performance of a mandatory ministerial act or duty and is not
available to control judicial discretion.

4. Pretrial Procedure: Final Orders: Attorney and Client: Appeal and Error.

an interlocutory discovery order compelling the production of documents for which a claim of
privilege is asserted can be adequately reviewed on appeal from a final judgment and, thus, is
appealable neither as a final order nor under the collateral order doctrine.

5. Final Orders: Appeal and Error.

Under neb. rev. stat. § 25-1902 (reissue 2008), an order is final for purposes of appeal if it affects a
substantial right and

(1) determines the action and prevents a judgment, (2) is made during a special proceeding, or (3) is
made on summary application in an action after judgment is rendered.

6. a substantial right is not affected during a special proceeding, for purposes of appeal, when that
right can be effectively vindicated in an appeal from the final judgment.

7. Pretrial Procedure: Final Orders: Appeal and Error. an order granting discovery from a nonparty in
an ancillary proceeding is not a final, appealable order.
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8.Mandamus. a court issues a writ of mandamus only when (1) the relator has a clear right to the
relief sought, (2) a corresponding clear duty exists for the respondent to perform the act, and (3) no
other plain and adequate remedy is available in the ordinary course of law.

9. Mandamus: Proof. In a mandamus action, the party seeking mandamus has the burden of proof
and must show clearly and conclusively that such party is entitled to the particular thing the relator
asks and that the respondent is legally obligated to act.

10. Mandamus: Pretrial Procedure: Appeal and Error. In determining whether mandamus applies to a
discovery issue, the nebraska supreme Court considers whether the trial court clearly abused its
discretion in not limiting the scope of the discovery.

11. Pretrial Procedure: Attorney and Client: Affidavits: Proof. In response to a motion to compel
production, the asserting party must make out a prima facie claim that the privilege or doctrine
applies. In order to fulfill this burden, the asserting party must submit a motion for protective order,
in affidavit form, verifying the facts critical to the assertion of the privilege or doctrine. the motion
for protective order must (1) verify that it accurately describes each of the documents in question; (2)
list the documents and provide a summary that includes (a) the type of document, (b) the subject
matter of the document, (c) the date of the document, (d) the author of the document, and (e) each
recipient of the document; and (3) state with specificity, in a nonconclusory manner, how each
element of the asserted privilege or doctrine is met, to the extent possible, without revealing the
information alleged to be protected.

12. Mandamus. a party requesting allegedly privileged material must be given a full and fair
opportunity to respond to a motion for protective order. then, if the district court determines that the
party asserting the privilege or doctrine has failed to make out a prima facie claim, it shall order the
asserting party to produce the documents. Conversely, if the district court determines that the
asserting party has made out a prima facie claim, then it shall (1) order the alleged protected material
produced to the court, (2) order the asserting party to submit an index directing the court to the
specific portions of each of the listed documents that allegedly constitute protected material, (3)
privately review the material outside the presence of all counsel, (4) make a determination of whether
the material is protected, and (5) seal the material for purposes of appellate review.

13. Mandamus: Appeal and Error. In considering whether to grant a writ of mandamus, the nebraska
supreme Court considers whether the duty to be enforced was one which existed at the time the
petition was filed.

14. Mandamus: Courts. a request for relief first presented in a mandamus action will be disregarded

inasmuch as the district court cannot have failed to perform an act which was not submitted to it for
disposition.
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petition for further review in no. s-10-361 from the Court of appeals, INbody, Chief Judge, and Moore
and casseL, Judges, on appeal thereto from the District Court for Washington County, Mary c.
glLbrlde, Judge. Judgment of Court of appeals affirmed. original action in no. s-10-831. peremptory
writ denied.

shurie r. Graeve, Washington County attorney, and edmond e. talbott III for appellant-relator.

Michael F. Coyle, paul M. shotkoski, and elizabeth a. Culhane, of Fraser stryker, p.C., L.L.o., for
appellee-respondent schropp Industries, Inc. heavlcaN, c.J., coNNoLLy, gerrard, stephaN,
MccorMack, and MILLer-LerMaN, JJ.

gerrard, J.

In these consolidated cases, the Washington County attorney's office challenges an order of the
Washington County District Court entered in an ancillary discovery proceeding enforcing
compliance with a subpoena issued on behalf of a Douglas County court. the county attorney claims
that the documents sought by the subpoena are privileged and that the court erred in ordering their
production. but the threshold question presented here is what procedure should be followed to
secure appellate review of an order granting ancillary discovery-entered by the district court in the
county in which the subpoena was served, but issued on behalf of a court in a different county.

I. baCkGroUnD

schropp Industries, Inc. (schropp), owns a facility in Washington County that was damaged in a fire.
schropp's insurer, sentry Insurance Company (sentry), denied coverage, based largely on its
conclusion that the fire had been caused by a criminal act of the insured. so, schropp sued sentry in
Douglas County. the Washington County sheriff's Department and the county attorney had
conducted an investigation into the fire, and schropp believed that the county attorney had received
information from sentry as part of the investigation. schropp wanted access to that information, so,
in the Douglas County case, schropp subpoenaed the records of the Washington County
investigation.' the county attorney objected and refused to produce the documents, asserting (at least
in part) that the information was privileged by nebraska's arson reporting Immunity act.? so, schropp
filed a motion to enforce the subpoena in the district court for Washington County.’ the county
attorney argued that it was improper to bring the enforcement action in Washington County, that
the documents were privileged under the arson reporting Immunity act, and that schropp had no
authority to compel production of investigative reports in an ongoing criminal investigation.

Following a hearing, the district court stayed the enforcement proceeding to permit the county
attorney to apply for intervention in the Douglas County case. but the motion to intervene in the
Douglas County case was apparently denied, so the district court lifted the stay, and conducted an in
camera review of the documents. the district court found that there was "no generic privilege which
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attaches to these documents" under the provisions of the arson reporting Immunity act. the district
court rejected the county attorney's claim that the records were privileged and ordered her to
produce the documents. the county attorney appealed to the nebraska Court of appeals. the Court of
appeals summarily dismissed the appeal, based upon previous cases in which a party had tried to
appeal from a discovery order.* the county attorney filed a petition for further review and petitioned
this court for a writ of mandamus ordering the district court to vacate the order.” We issued an
alternative writ of mandamus, and after receiving the district court's answer, we granted the petition
for further review and consolidated the appeal, case no. s-10-361, with the mandamus case, no.
s-10-831, for briefing and oral argument.

II. assIGnMents oF error

In her petition for further review, the county attorney assigns that the Court of appeals erred (1) in
concluding that the decision of the trial court was not a final order for purposes of appeal and finding
that her remedy was a mandamus action in this court. In her consolidated brief, the county attorney
also assigns that the district court erred in failing to (2) provide her with procedural due process and
(3) find that the subpoenaed information was not protected from discovery.

III. stanDarD oF revlieW

[1-3] Generally, the control of discovery is a matter for judicial discretion, and decisions regarding
discovery will be upheld on appeal in the absence of an abuse of discretion.® but a jurisdictional
question which does not involve a factual dispute is determined by an appellate court as a matter of
law.’and while this court will issue a writ of mandamus upon a proper showing by a relator,
mandamus lies only to enforce the performance of a mandatory ministerial act or duty and is not
available to control judicial discretion.®

Iv. anaLyslIs

In each of these consolidated cases, the county attorney is seeking appellate review of an order
entered in an ancillary discovery proceeding, undertaken in one court to aid litigation pending in
another court.” ancillary discovery is commonly undertaken in other jurisdictions,'® and is authorized
in nebraska by § 6-334(a)(c)(2)(b), which provides that if a person served with a subpoena objects, "the
party for whom the subpoena was issued may, upon notice to all other parties and the person served
with the subpoena, move at any time in the district court in the county in which the subpoena is
served for an order to compel compliance with the subpoena." the first question we consider is
whether an order granting discovery in an ancillary proceeding is appealable.

1. appeaL: case No.s-10-361

[4] It is not disputed that, had this discovery dispute been litigated in Douglas County, the district
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court's order would be neither final nor appealable. We have held that an interlocu-tory discovery
order compelling the production of documents for which a claim of privilege is asserted can be
adequately reviewed on appeal from a final judgment and, thus, is appealable neither as a final order
nor under the collateral order doctrine." postjudgment appeals generally suffice to protect the rights
of litigants and assure the vitality of the privilege.”” and any harm resulting from the occasional
discovery order that might have been corrected, if interlocutory appeals had been available, is
outweighed by the delay and disruption that would occur in the litigation process if we were to allow
appeals from every discovery order claimed to implicate privilege." and, as the U.s. supreme Court
has explained in endorsing that view, "were attorneys and clients to reflect upon their appellate
options, they would find that litigants confronted with a particularly injurious or novel privilege
ruling have several potential avenues of review."" In particular, "in extraordinary circumstances-i.e.,
when a disclosure order 'amount[s] to a judicial usurpation of power or a clear abuse of discretion,' or
otherwise works a manifest injustice-a party may petition the court of appeals for a writ of
mandamus."" and [a]nother long-recognized option is for a party to defy a disclosure order and incur
court-imposed sanctions. . . . such sanctions allow a party to obtain post-judgment review without
having to reveal its privileged information. alternatively, when the circumstances warrant it, a
district court may hold a noncomplying party in contempt. the party can then appeal directly from
that ruling, at least when the contempt citation can be characterized as a criminal punishment."
these established mechanisms, the Court explained, facilitate immediate review of more
consequential privilege rulings."” but the county attorney contends that the order at issue in this case
is appealable, because it occurred in an ancillary proceeding. because nothing remains pending
before the district court for Washington County, the county attorney contends that the order entered
by that court is final and appealable. but that would create a rule under which the appealability of an
interlocutory discovery order would depend upon whether the documents sought are in the same
county as the underlying litigation. It would be highly peculiar if the availability of appellate review
was different based solely on where the relevant evidence is located. that is one of the reasons why, as
a general rule, an order granting discovery against a third party in an ancillary proceeding is not
considered appealable.'

[5,6] and we agree. neither the collateral order doctrine nor our final order statute provides a basis for
appellate jurisdiction here. Whether a privilege claim can be adequately reviewed on appeal from a
final judgment does not depend on whether or not the discovery proceeding is ancillary. and under
neb. rev. stat. § 25-1902 (reissue 2008), an order is final for purposes of appeal if it affects a substantial
right and (1) determines the action and prevents a judgment, (2) is made during a special proceeding,
or (3) is made on summary application in an action after judgment is rendered.” an order granting
ancillary discovery does not determine the action and prevent the judgment, nor, obviously, is it
made after judgment is rendered. and even if we assume that an ancillary discovery proceeding is a
special proceeding-a matter we do not decide-we have explained that a substantial right is not
affected during a special proceeding, for purposes of appeal, when that right can be effectively
vindicated in an appeal from the final judgment.” an order granting discovery of allegedly privileged
information is not a final order under § 25-1902 for the same reason it is not appealable under the
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collateral order doctrine. the fact that nothing remains pending in the ancillary court, following its
resolution of the issues, does not change the fact that an ancillary discovery proceeding is merely
undertaken to aid the underlying litigation that remains pending in another court. such an appeal
would be equally interlocutory. as the Fourth Circuit has explained, "While the district court's order
compelling discovery may seem a self-contained piece of litigation when viewed in isolation, that
view fails to capture the full scope of these proceedings."” the discovery request at issue is but one of
several in this case, and must be examined in the larger context which includes the underlying
litigation.”

When viewed in that context, there is no reason to deviate from the general rule just because the
discovery order was ancillary.” the same policy concerns that generally militate against interlocutory
appeals, even where privilege is asserted,” counsel against permitting an interlocutory appeal from
an order granting ancillary discovery.

Instead, we conclude that other established mechanisms provide potential avenues of review for a
potentially injurious or novel discovery ruling.” We have regularly considered discovery orders in the
context of mandamus.? and we recently endorsed the rules applied in federal courts regarding the
appealability of contempt judgments, which permit nonparties to appeal from interlocutory civil
contempt orders.” those mechanisms "serve as useful 'safety valve[s|' for promptly correcting serious

errors."?

[7] We note that some federal courts have recognized a limited exception to these general principles
and permitted appeal by a party under the collateral order doctrine from an order denying discovery
from a nonparty in an ancillary proceeding.” but we need not decide the applicability of that
principle here. Instead, we hold that an order granting discovery from a non-party in an ancillary
proceeding is not a final, appealable order. accordingly, the Court of appeals acted correctly in
dismissing the county attorney's appeal in case no. s-10-361.

2. MaNdaMus actloN: case No. s-10-831

although we lack jurisdiction over the county attorney's appeal from the district court's order, as
suggested above, the county attorney's petition for writ of mandamus provides an alternative path to
obtaining review by an appellate court. so, it is in that context that we consider the county attorney's
arguments on the merits of the district court's order.

[8-10] In doing so, we are mindful of the fact that a court issues awrit of mandamus only when (1) the
relator has a clear right to therelief sought, (2) a corresponding clear duty exists for therespondent to
perform the act, and (3) no other plain and adequateremedy is available in the ordinary course of law.*
the party seeking mandamus has the burden of proof and mustshow clearly and conclusively that
such party is entitled to theparticular thing the relator asks and that the respondent is
legallyobligated to act.” and in determining whether mandamus applies to a discovery issue, we
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consider whether the trialcourt clearly abused its discretion in not limiting the scope of thediscovery.
32

It is important to note, from the outset, that the county attorney does not argue to this court that the
disputed documents are actually privileged. In other words, she does not ask this court to find that
the documents are actually privileged by the arson reporting Immunity act, or any other privilege.
nor could we evaluate such an argument, given that the disputed materials are not in this court's
record. rather, the county attorney's challenge is directed at the procedure followed by the district
court in deciding to order disclosure. the county attorney's arguments, generally speaking, are that
the district court failed to give her proper notice that it was preparing to decide the privilege issue
and that the court failed to decide all of the privilege issues that were presented to it. We find no
merit to either argument, but explaining why will require that we begin by examining the procedural
history of the district court proceedings in greater detail.

(a) procedural history as noted above, schropp subpoenaed the disputed materials from the county
attorney on september 2, 2009. the county attorney replied with a letter to schropp dated october 4,
2009, in which the county attorney made an "assertion of and preservation of any all [sic] privileges
and objections to disclosure or discovery of information obtained by and on behalf of sentry
Insurance Company pursuant to nebraska's arson reporting Immunity act . . . not specifically
approved by and consented to by the Washington County attorney." schropp filed its motion for an
order to compel compliance with the subpoena in the district court on october 19, 2009. a hearing
was held in the district court on December 14. at that hearing, the county attorney framed the issue
as schropp's "authority . .. to bring this action to compel a prosecutor to turnover [sic] criminal
investigative documents for use in a civil proceeding that is pending in another county." the county
attorney argued, first, that schropp did not have "standing" to bring its enforcement action in
Washington County when there was pending litigation in Douglas County. and the county attorney
explained that she had not limited her objection to the arson reporting Immunity act, but was also
"not aware of any authority . .. to compel a county attorney's office to turnover [sic| investigative
reports in an ongoing criminal investigation to use in a civil proceeding." the court discussed a
briefing schedule with the parties. the county attorney asked if there were particular issues the court
wanted the briefs to address, and the court replied:

Well, for one, I would like you to address the standing issue.

I would also like you to address the issue of why I should have jurisdiction over the enforcement of a
subpoena that was issued by a judge in Douglas Countyl.]

What is the privilege that relates to ongoing criminal investigations is another issue that occurs to
me. the district court made a journal entry that provided schropp 10 days for further briefing and
gave the county attorney 28 days to provide a responsive brief. on January 13, 2010 (30 days later), the
county attorney filed a "Complaint and Motion to stay proceedings," a "Complaint and Motion to
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Quash, for summary Judgment and Dismissal," and a brief that both supported the motion to quash
and responded to schropp's brief. In the motion to stay, the county attorney argued that complying
with schropp's subpoena "undermines public safety and welfare" and moved to stay the proceedings
to permit the county attorney to intervene in the Douglas County case to litigate the privilege issue.
the county attorney asserted that a stay was necessary to afford her "due process and fundamental
fairness under the laws to seek protection of state secrets, and promote the public interest, and
safety." In the motion to quash, the county attorney asserted that schropp's subpoena sought
privileged files, but had "failed to establish standing or legal justification" because schropp's motion
was "prohibited by the doctrine of sub judice." the county attorney's brief accused schropp of "forum
shopping," and continued to assert that schropp lacked "standing" and that its subpoena was
"prohibited by the doctrine of sub judice." on February 17, 2010, the district court granted the county
attorney's request for a stay. the court explained that it was "unaware whether a timely motion to
address the issue of privilege" had been made in Douglas County, so the court stayed the proceedings
for 30 days to allow the county attorney "to intervene or otherwise file an application in the Douglas
County case seeking a court review of its claim of privilege." but the court stated that the county
attorney was to provide the district court with a file-stamped copy of its Douglas County pleading,
and if such pleading was not on file within 30 days, the court would reinstate the matter and set it for
further hearing on the county attorney's claim of privilege. on the same day, the county attorney's
motion to intervene in the Douglas County case was apparently denied. so, on February 26, 2010, the
district court lifted the stay of the Washington County proceedings. the court stated that the county
attorney's privilege claim remained to be determined but that no privilege log had been produced by
the county attorney. so, the court concluded, "[i]Jt would appear from the record that the Washington
county attorney takes the position that all materials in its file are privileged under the act." the court
ordered the county attorney to provide the court, within 7 days, with all the materials in its files that
were responsive to schropp's subpoena, so that the court could conduct an in camera review of the
documents. the court ruled on the privilege issue in a journal entry filed on March 24, 2010. the court
noted that the county attorney "has claimed a privilege but has not filed a privilege log as required."
so, the court reasoned, the county attorney seemed to be claiming only a generic privilege under the
provisions of the arson reporting Immunity act. after examining the procedure for evaluating a
privilege claim that was established by this court in Greenwalt v. Wal-Mart Stores,* which requires
the party asserting privilege to state the claimed privileges with specificity, the court explained that
it had ordered an in camera review "despite the lack of specific claims of privilege." the court said
that it had reviewed the 43 compact discs that had been provided by the county attorney, despite the
lack of a privilege log or listing of the included documents, and concluded that there was no generic
privilege which attached to the documents under the provisions of the arson reporting Immunity act.
so, the court overruled the county attorney's claim of privilege and ordered production of the
documents.

(b) District Court procedures the county attorney claims that the district court failed to provide her

with procedural due process. In the context of this argument, she contends that the district court
erred in deciding the issue of privilege when, at least according to the county attorney, the issue was
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not "ripe." stated generally, the county attorney complains that the district court decided the
privilege issue without notifying her it was going to do so.

(i) Procedural Due Process to begin with, the county attorney's constitutional argument is without
merit. the county attorney is a party to this case in her official capacity, representing the interests of
Washington County, and while U.s. Const. amend. XIv and neb. Const. art. I, § 3, prohibit the state
from depriving any "person" of life, liberty, or property without due process of law, a county, as a
creature and political subdivision of the state, is neither a natural nor an artificial person.* In other
words, Washington County has no constitutional right to due process that the court could have
violated.

(ii) Failure to Give Hearing beyond that, the county attorney contends that she was not provided with
notice that the court was going to decide the privilege issue; therefore, the county attorney contends,
she was not given the opportunity to brief the merits of her privilege claim. the county attorney
asserts that her brief was solely dedicated to the issue of "standing" and that "the Court never

requested or indicated that the issue of privilege should have been addressed."* but as described
above, the county attorney's argument is inconsistent with the record. When the county attorney
asked what her brief should address, she was specifically told by the court to address "the privilege
that relates to ongoing criminal investigations." It may have been the county attorney's preference to
address the issue of "standing" before arguing and submitting the privilege issue, but at no point in
the record did the court endorse that view-and, in fact, the court expressly directed otherwise. the
district court's order of February 26, 2010, made it apparent that the court was going to address the
privilege issue, and the county attorney did not object. If the county attorney believed that further
briefing or argument was necessary on the privilege issue, the court's February 26 order was her
opportunity to provide it, or seek leave to provide it, or object to the court's proceeding. but the
record does not reflect that the county attorney did any of those things. and we have often said that
one cannot silently tolerate error, gamble on a favorable result, and then complain that one guessed
wrong.*

(iii) Failure to Order Privilege Log [11,12] the county attorney also claims that the district court failed
to follow the procedure established by this court in Greenwalt. In Greenwalt, we explained:

In response to a motion to compel production, the asserting party must make out a prima facie claim
that the privilege or doctrine applies. In order to fulfill this burden, the asserting party must submit a
motion for protective order, in affidavit form, verifying the facts critical to the assertion of the
privilege or doctrine.” the motion for protective order must (1) verify that it accurately describes each
of the documents in question; (2) list the documents and provide a summary that includes (a) thetype
of document, (b) the subject matter of the document, (c) the date of the document, (d) the author of
the document, and (e) each recipient of the document; and (3) state with specificity, in a
nonconclusory manner, how each element of the asserted privilege or doctrine is met, to the extent
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possible, without revealing the information alleged to be protected. the party requesting the material
must be given a full and fair opportunity to respond to the motion for protective order. then, if the
district court determines that the party asserting the privilege or doctrine has failed to make out a
prima facie claim, it shall order the asserting party to produce the documents. Conversely, if the
district court determines that the asserting party has made out a prima facie claim, then it shall (1)
order the alleged protected material produced to the court, (2) order the asserting party to submit an
index directing the court to the specific portions of each of the listed documents that allegedly
constitute protected material, (3) privately review the material outside the presence of all counsel, (4)
make a determination of whether the material is protected, and (5) seal the material for purposes of
appellate review.* the county attorney claims that she never provided the court with a privilege log
because she was never ordered, pursuant to the second step of Greenwalt, to "submit an index
directing the court to the specific portions of each of the listed documents that allegedly constitute
protected material."® she argues that because the district court ordered an in camera review, the
court "had concluded that [the county attorney| had made a prima facie claim."* this, again, is
unsupported by the record. the court first noted the county attorney's failure to provide a privilege
log, not after the court's in camera review, but when the court first ordered the in camera review. In
other words, the "privilege log" at issue was the list and summary of the documents, and specific
assertions of privilege, that the county attorney should have initially provided in response to
schropp's motion to compel production.

Greenwalt clearly provides that in response to a motion to compel production, it is the party
asserting the privilege-in this case, the county attorney-who has the burden of moving for a
protective order and establishing the basis for the privilege claim. but here, the county attorney never
moved for a protective order, nor did she file any of the documentation that Greenwalt requires in
support of such a claim. the county attorney did not make out a prima facie claim for any privilege.
the district court explained that "[iJn order to expedite determination of this matter," it was
nonetheless conducting an in camera review. but the county attorney cannot be heard to complain
about the district court's procedure when the court provided the county attorney's argument with
more consideration than it was due. In other words, it was not the district court that failed to follow
Greenwalt-it was the county attorney.

If the county attorney was dissatisfied with the court's intent to proceed on the privilege issue, the
court's February 26, 2010, order gave the county attorney an opportunity to object. and when the
court's order noted the lack of a privilege log, the county attorney had the opportunity to provide the
materials that she should have filed in the first place.

In short, the county attorney neither filed the motion and documentation required to initiate the
Greenwalt process nor objected when the court said that it was nonetheless willing to consider her
claim. the party asserting privilege has the burden of proving that the documents sought are
protected, and it was not the district court's responsibility to order the county attorney to remedy her
failure of proof. We find no error in the district court's compliance with Greenwalt.
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(iv) Ripeness

Finally, the county attorney argues in passing that "the filing of a protective order was not ripe"
because there was apparently a protective order entered in Douglas County, by stipulation of schropp
and sentry, to maintain confidentiality of the documents.*’ We have said that a claim is not "ripe" for
adjudication when it rests upon contingent future events that may not occur as anticipated, or indeed
may not occur at all.** that doctrine, however, does not apply here. the existence of a protective order
stipulated to by schropp and sentry would not preclude the county attorney from pursuing a
protective order to protect Washington County's interests. the county attorney further asserts that it
was a "judicial abuse of discretion to rule on the issue of privilege without allowing the [county
attorney| an opportunity to present the basis for asserting privilege in response to [schropp's| Motion
to Compel."* but schropp served its subpoena on september 2, 2009, and filed its motion to compel
on october 19. the district court decided the privilege issue over 5 months later. Contrary to the
county attorney's claim, our review of the record establishes that the county attorney had numerous
opportunities to present her privilege claim to the district court. she neither initiated that claim
properly, pursuant to Greenwalt, nor remedied that deficiency when it became apparent that the
district court intended to proceed to the merits of the privilege issue. nor did the county attorney
object to the court's procedure, despite the fact that the court explained its intentions clearly.
therefore, we find no merit to the county attorney's first assignment of error.

(c) ruling on privileges the county attorney's second assignment of error is that the court erred in
failing to find that her records were not protected from discovery. but, as noted above, the county
attorney does not specifically argue that the materials fall within any particular privilege, nor would
the record permit us to evaluate such an argument. Instead, the gravamen of the county attorney's
argument is that the district court erred by only addressing the arson reporting Immunity act, and
not addressing any other basis for finding the documents privileged. the county attorney asserts that
she consistently maintained that the investigatory file of a County attorney is barred from discovery
based numerous [sic] privileges. General and specific privileges were asserted. specifically:

a. a general privilege based on the language of the arson reporting Immunity act . . ..
b. a general privilege based on [neb. rev. stat.] § 84-712.05 [(Cum. supp. 2010); and

c. evidentiary privileges based on [neb. rev. stat.] §§ 27-509 . . . (state secrets), 27-503 (lawyer/client),
and 27-510 (informer) [(reissue 2008)].* but the record does not support the county attorney's
assertions. our review of the record has found no point at which the county attorney cited to any of
the specific privileges she now asserts, other than the arson reporting Immunity act, nor do the
county attorney's citations to the record support her argument. as support in the record for her
assertion that she "consistently maintained" each of these privileges, the county attorney specifically
directs us to where she questioned schropp's "authority" to compel production. this is, obviously, far
short of asserting a specific privilege-and far short of meeting her burden of stating, "with
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specificity," how an asserted privilege is met.* nor does the county attorney find support in her
original objection to disclosure, based upon "any all [sic] privileges and objections . . . pursuant to
nebraska's arson reporting Immunity act." even if we read this as referring to privileges beyond the
arson reporting Immunity act, the county attorney's letter did not identify any other privilege with
the specificity required to effectively assert it.

[13,14] because this is a mandamus action, the burden lies on the county attorney to show clearly and
conclusively that she is entitled to the relief sought.* In considering whether to grant a writ of
mandamus, an appellate court considers whether the duty to be enforced was one which existed at
the time the petition was filed.* and a request for relief first presented in a mandamus action will be
disregarded inasmuch as the district court cannot have failed to perform an act which was not
submitted to it for disposition.* simply put, it is the county attorney's burden to demonstrate that the
district court had a ministerial duty to resolve the different privilege claims that she now asserts. and
she has not done this, because the record does not show that the claims she is asserting were ever
presented to the district court. the district court had no minis-terial duty to resolve arguments that
were not submitted to it for disposition.

In this context, the county attorney reasserts her claim that the district court failed to follow
Greenwalt, because the court did not ask the county attorney to specify what part of the disputed
documents were privileged; the county attorney argues that by not "requesting a supplemental brief
from [the county attorney| addressing the privileges asserted, the Court failed to have sufficient
evidence before it to make a ruling to order disclosure of [the county attorney's| investigatory file."*
however, the district court did ask the county attorney to brief the question of what privilege applied.
but more fundamentally, the burden of proof was on the county attorney as the party asserting a
privilege. It was the county attorney's burden to specifically assert the privileges she was claiming
and present a record showing that those privileges applied.” the district court did not err in deciding
the privilege issue; we again note that given the county attorney's failure to make a prima facie case
under Greenwalt, the district court actually did more than it was obliged to do to resolve the issue.
nor did the court err by not addressing privileges that had not been raised before it. We find no merit
to the county attorney's assignment of error.

(d) Failure to show Cause the county attorney also argues, generally, schropp and the district court
have not shown cause that the court's discovery orders should not be set aside. but this argument is
not encompassed by the county attorney's assignments of error, and errors argued but not assigned
will not be considered on appeal.”

v. ConCLUslIon

For these reasons, we conclude that the county attorney's appeal was not taken from a final,
appealable order, and we affirm the decision of the Court of appeals dismissing her appeal in case no.
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s-10-361. We also conclude that the county attorney has failed to meet her burden of showing clearly
and convincingly that she is entitled to have the district court's orders vacated, and we deny her
request for a peremptory writ of mandamus in case no. s-10-831.

JudgMeNt IN No. s-10-361 affIrMed.

pereMptory Wrlt IN No. s-10-831 deNled.

Wrlght, J., not participating.
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