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MEMORANDUM OPINION AND ORDER

Plaintiff Christopher C. Phillips brings this action againstdefendant Wal-Mart Stores, Inc. under the
Americans withDisabilities Act of 1990 ("ADA"), 42 U.S.C. § 12101, et seq.Phillips contends that he
was subjected to a hostile workenvironment and was eventually fired by Wal-Mart because of
adisability, which he characterizes as a traumatic brain injurycaused by a near-fatal automobile
accident. Wal-Mart has filed amotion for summary judgment as to all claims, arguing, interalia, that
Phillips has not established a prima facie case ofdisability discrimination because his traumatic brain
injury doesnot constitute a disability recognized by the ADA. Aftercarefully reviewing the law and
considering the submissions ofthe parties,’ the court agrees that Phillips has notestablished that he
has a disability within the meaning of the ADA. Accordingly, Wal-Mart's motion for summary
judgment is dueto be granted.

I. BACKGROUND

The material facts are not in dispute.” Wal-Mart hiredPhillips on July 27, 1993. This was Phillips' first
full-time jobsince suffering a traumatic brain injury in a 1976 automobileaccident. As a result of that
accident, Phillips was in a comaand on life support for over four months. He then spent severalweeks
in rehabilitation and had to re-learn how to walk, talk,read and otherwise care for himself. Phillips
did not work forthe next fourteen years, depending instead upon social securityand his family for
financial support. Soon after getting marriedin 1990, however, Phillips applied for vocational training
withthe Alabama Department of Rehabilitation Services ("ADRS"). Heattended classes for the next
eight weeks, where he developed hiscoordination and behavioral skills. Phillips then obtained
apart-time job through ADRS with a local cleaning service. In1991, he began working as a part-time
janitor for Sears, Roebuck& Co. ("Sears"), but his position was eliminated in mid-1993 whenSears
contracted with an outside janitorial service. ADRS thenhelped Phillips obtain employment at the
Wal-Mart store onSchillinger Road in Mobile, Alabama.

Wal-Mart initially assigned Phillips to the candy department asa nighttime stocker. His duties
included stocking shelves,helping customers and checking for spills in his department. Heearned
approximately $5.00 per hour. His first annual evaluation,covering the period from August 1993 to
June 1994, ratedPhillips' performance as "Standard," an average rating. Phillipsalso received a raise,
which increased his wage to $5.25 perhour. The evaluation noted that Phillips was trying hard to do
agood job, but it stated that he was not working fast enough tomaintain the volume of stocking
required by the candy department.
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Shortly thereafter, Phillips was transferred to a position withthe night receiving department, which
unloads "breakpacks," orcartons of freight containing new merchandise, throughout thestore. His
new supervisor was Judy Callen. For the first fewmonths, Phillips performed well in night receiving.
But as timewent on, his productivity began to decrease. For example,Phillips' second annual
evaluation, which encompassed the periodfrom July 1994 to June 1995, noted that Phillipswas not
unloading the minimum number of breakpacks required byWal-Mart policy. Phillips was advised to
improve hisproductivity, his dependability and his sense of urgency in hiswork. Callen rated Phillips'
performance as "Standard" and hiswage was increased to $5.95 per hour. In a written response tothis
evaluation, Phillips stated that he was going to improve hisperformance, raise his personal goals and
increase his knowledgeof freight.

At some point over the next year, Peggy Black replaced Callenas the night receiving supervisor. She
rated Phillips'performance as "Above Standard" in his third annual evaluation,which covered July
1995 through June 1996, and his pay wasincreased to $6.25 per hour. Black noted, however, that
Phillips'productivity was not sufficient. She instructed Phillips to workwith a greater sense of
urgency and to be more results driven. Inthe section of the evaluation in which employees are invited
toidentify goals and objectives that would help them meetidentified areas needing improvement,
Phillips simply wrote"Unknown."

When no improvement was apparent in Phillips' productivity bySeptember 1996, Black gave Phillips
a written PerformanceCoaching Form. This "written coaching" stated that Phillips stillshowed no

sense of urgency or productivity and that store moralewas suffering because his co-workers resented
having to "pick upthe slack." Black told Phillips that if he did not become moreproductive, he would
receive a second written warning. Phillipssigned the form, but he did not provide a written response.

Phillips' productivity did not increase. Accordingly, Blackgave him a second written coaching on
October 11, 1996. Blackessentially reiterated her comments from the first writtencoaching, which
focused on Phillips' lack of urgency andunproductiveness. The second written coaching also
expressedBlack's concern that Phillips' non-productive work habits werecausing other employees to
"think they can do the same." Inresponse, Phillips wrote that he would "Satisfy [Black's
and|Wal-Mart's desi[re|s for fulfillment of their desires!"

Despite this reassurance, Black's desires apparently wentunfulfilled — she gave Phillips a third
written coaching justfour days later. According to Black, Phillips had done a poor jobof arranging
new merchandise he had unloaded for the petdepartment. These items, Black wrote, were simply
"thrown ontothe shelves and risers. It was awful." She informed Phillips thathe had to improve his
job performance and warned him that similaractions would not be tolerated in the future. Phillips
signed theform but again offered no written response.

Phillips contends that he received these negative reviewsbecause Black had a personal grudge
against him. According toPhillips, Black was often hostile toward him and frequently madefun of his
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speech. In September 1996, for example, Phillips askedBlack for a promotion, telling her that ADRS
was testing hisskill level for such an advancement by means of a "brain scan" ora "brain test." In
front of several employees, Black allegedlyresponded: "Well, don't they know your brains ran out
yourfingers a long time ago?" Phillips insists that Black continuallyberated him for being "too slow,"
would often threaten to firehim, and even once wrote him up for talking to himself. AfterPhillips'
family complained to upper management about Black'sabusive behavior, Phillips was transferred to a
day-shiftposition in the store's maintenance department.

Although Black was no longer his supervisor, Phillips contendsthat he was still subjected to
harassment during the time heworked as a maintenance associate. According to Phillips,
hisco-workers made fun of him over the store intercom, told him toclean the restrooms when they
did not need cleaning and laughedat him behind his back. After he complained to
management,Phillips asserts that the incidents simply increased. Phillipsalso alleges that Black
continued to harass himabout the quality of his work and that the store manager, RonaldFerguson,
once even yelled at him for suggesting that largerdoors would be beneficial to the employees.

Nonetheless, Phillips continued to have performance issues as amaintenance associate. Ferguson
asserts, and Phillips does notdispute, that Phillips needed constant reminders to perform hisjob
duties and that Phillips frequently failed to perform thoseduties despite the reminders. Ferguson
further contends thatPhillips reacted negatively to attempts to coach him concerninghis job
performance and that on one occasion, he hung a tornpiece of cardboard on his maintenance cart
which read "I quit —Two Weeks Notice." Phillips admits that he made the sign, but hecontends that
he was only expressing his frustration and that hehad no intention of quitting. Phillips also disputes
theassertion that his attitude was worsening. He claims that he didhis very best to maintain a good
attitude, and he correctly notesthat he was never written up for having a poor attitude.Regardless, on
June 5, 1997, Ferguson concluded that Phillips'performance and attitude had worsened to the point
that itwarranted termination. Accordingly, Ferguson met with Phillipsthe next day and terminated
his employment.

II. SUMMARY JUDGMENT STANDARD

Summary judgment is proper "if the pleadings, depositions,answers to interrogatories, and
admissions on file, together withthe affidavits, if any, show that there is no genuine issue as toany
material fact and that the moving party is entitled to ajudgment as a matter of law." Fed. R.Civ.P.
56(c). In reviewing amotion for summary judgment, the court must view the evidence andall
reasonable inferences drawn therefrom in the light mostfavorable to the non-moving party. See
Swain v. HillsboroughCounty School Bd., 146 F.3d 855, 857 (11th Cir. 1998).

The movant seeking summary judgment has the initial burden ofshowing that there is no genuine

issue of material fact. SeeCelotex Corp. v. Catrett, 477 U.S. 317, 324, 106 S.Ct. 2548,2553, 91 L.Ed.2d
265 (1986). Once the moving party meets thatburden, the non-moving party must set forth specific
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factsdemonstrating that there is a genuine issue for trial. SeeMatsushita Elec. Indus. Co. v. Zenith
Radio Corp., 475 U.S. 574,585-86, 106 S.Ct. 1348, 1355, 89 L.Ed.2d 538 (1986). A genuineissue of
material fact exists for trial if a reasonable jurycould return a verdict in favor of the non-moving
party. SeeAnderson v. Liberty Lobby, Inc., 477 U.S. 242, 248, 106 S.Ct.2505, 2510, 91 L.Ed.2d 202 (1986).

To avoid an adverse ruling on a motion for summary judgment,the non-moving party "may not rest
upon the mere allegations ordenials of [his| pleading." FedR. Civ.P. 56(e). Nor may thenon-moving
party defeat a summary judgment motion by simplyproviding a mere "scintilla" of evidence. See
Burger King Corp.v. Weaver, 169 F.3d 1310, 1321 (11th Cir. 1999). Instead, theremust be a genuine
factual conflict in the evidence to support ajury question. See Burton v. City of Belle Glade,178 F.3d
1175, 1187 (11th Cir. 1999). With this standard in mind, thecourt turns to address Wal-Mart's motion
for summary judgment.

ITI. DISCUSSION

Title I of the Americans with Disabilities Act of 1990prohibits a covered employer® from
discriminating against aqualified individual with a disability because of that person'sdisability. See
Cleveland v. Policy Management Systems Corp.,526 U.S. 795, 119 S.Ct. 1597, 1601, 143 L.Ed.2d 966
(1999). A"qualified individual with a disability"is any person "with a disability who, with or without
reasonableaccommodation, can perform the essential functions of theemployment position that such
individual holds or desires."42 U.S.C. § 12111(8). A plaintiff alleging discrimination inviolation of the
ADA bears the burden of establishing a primafacie case. See Moses v. American Nonwovens, Inc., 97
F.3d 446,447 (11th Cir. 1996).

To establish a prima facie case of discrimination under theADA, a plaintiff must show by a
preponderance of the evidencethat he: (1) has a disability; (2) is a qualified individual; and(3) was
subjected to unlawful employment discrimination becauseof his disability. See Hilburn v. Murata
Elec. N. Am., Inc.,181 F.3d 1220, 1226 (11th Cir. 1999); (citing42 U.S.C. § 12112(a)). Thus, to prevail in
his hostile work environment andwrongful discharge claims, Phillips must first satisfy each ofthese
prima facie elements. But for the reasons given below, thecourt concludes that Phillips has failed to
demonstrate that hehas a disability under the ADA.

The determination of whether a person has a disability withinthe meaning of the ADA must be
conducted on a case-by-case basis.See Sutton v. United Air Lines, Inc., 527 U.S. 471, 119 S.Ct.2139,
2147, 144 L.Ed.2d 450 (1999) ("whether a person has adisability under the ADA is an individualized
inquiry"); seealso 29 C.F.R. Pt. 1630, App. § 1630.2(j) (1998) ("Thedetermination of whether an
individual has a disability is notnecessarily based on the name or diagnosis of the impairment
theperson has, but rather on the effect of that impairment on thelife of the individual."). The ADA
defines a "disability" as "(A)a physical or mental impairment that substantially limits one ormore of
the major life activities of such individual; (B) arecord of such impairment; or (C) being regarded as
having suchan impairment." 42 U.S.C. § 12102(2). Thus, to be "disabled"within the meaning of the
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ADA, Phillips must have an actualdisability, have a record of a disability, or be regarded ashaving a
disability. Because Phillips fails to specify whichstatutory definition underlies his claim, the court
will addresseach definition in turn.

A. Whether Phillips has an Actual Disability

The mere presence of an impairment is not, by itself,sufficient to constitute a disability under the
ADA. SeeStandard v. A.B.E.L. Services, Inc., 161 F.3d 1318, 1327 (11thCir. 1998). Rather, a disability
exists only where the impairmentsubstantially limits one or more major life activities. SeeAlbertsons,
Inc. v. Kirkingburg, 527 U.S. 555, 119 S.Ct. 2162,2168, 144 L.Ed.2d 518 (1999). The Supreme Court has
articulated athree-step inquiry for determining whether an impairmentsubstantially limits a major
life activity so as to constitute adisability under the ADA. See Bragdon v. Abbott, 524 U.S. 624, __,
118 S.Ct. 2196, 2202, 141 L.Ed.2d 540 (1998). First, thecourt must ascertain whether the plaintiff
suffers from aphysical or mental "impairment." Next, the court must identifywhether the life activity
purportedly impacted by that impairmentis a "major life activity." Finally, the court must
determinewhether the claimed impairment "substantially limits" that majorlife activity. See id.

1. Impairment

In addressing the first step of this inquiry, the court notesthat the ADA does not define the term
"impairment." However, theEqual Employment Opportunity Commission ("EEOC") has
promulgatedregulations upon which the court may rely for guidance ininterpreting the ADA. See
Gordon v. E.L. Hamm & Associates,Inc., 100 F.3d 907, 911 (11th Cir. 1996) (courts may seekdirection
from EEOC regulations implementing Title I of the ADA).Those regulations define a "physical
impairment" as a"physiological disorder, or condition, cosmetic disfigurement, oranatomical loss
affecting one or more of the following bodysystems: neurological, musculoskeletal, special sense
organs,respiratory (including speech organs), cardiovascular,reproductive, digestive,
genitourinary,hemic and lymphatic, skin, and endocrine."29 C.F.R. § 1630.2(h)(1) (1998). A "mental
impairment" is defined as a"mental or psychological disorder, such as mental retardation,organic
brain syndrome, emotional or mental illness, and specificlearning disabilities." 29 C.F.R. §
1630.2(h)(2) (1998).*

Phillips alleges that, as a result of his traumatic braininjury, he has trouble concentrating, his speech
is slow, he hasdifficulty with fine motor skills, he often forgets things, hetires easily, and he
experiences dizziness, blurred vision anddebilitating headaches. While Phillips does not
expresslyidentify these symptoms as "impairments" under the ADA, Wal-Marthas stated that it
"does not dispute that [Phillips] has physicaland mental impairments as a result of the traumatic
brain injuryhe suffered in 1976."° The court will thus assume for thepurpose of this analysis that the
physical and mental effects ofPhillips' traumatic brain injury are impairments within themeaning of
the ADA.
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2. Major life activity

The court must next determine whether any of the lifeactivities purportedly impacted by Phillips'
physical and mentalimpairments are "major life activities." The ADA does not definethis term, but
the EEOC regulations explain that major lifeactivities are basic activities that the average person in
thegeneral population can perform with little or no difficulty.See 29 C.F.R. pt. 1630, App. § 1630.2(i)
(1998). Major lifeactivities include — but are not limited to — activities such as"caring for oneself,
performing manual tasks, walking, seeing,hearing, speaking, breathing, learning, and working."29
C.F.R. § 1630.2(i) (1998); see also 29 C.F.R. pt. 1630, App. § 1630.2(i)(1998) (list of enumerated major life
activities is notexhaustive). In determining whether a non-enumerated activity isa major life activity,
courts should ask whether the activity issignificant within the meaning of the ADA rather than
whether theactivity is important to the particular plaintiff. See Reeves v.Johnson Controls World
Services, Inc., 140 F.3d 144, 152 (2dCir. 1998); see also Bragdon, 118 S.Ct. at 2205 ("'thetouchstone for
determining an activity's inclusion under thestatutory rubric is in its significance").

Phillips has not clearly articulated which major lifeactivities were purportedly impacted by the
physical and mentalimpairments caused by his traumatic brain injury. However, heseems to argue
that these impairments impact his ability toconcentrate, learn, speak, see, perform manual tasks, eat
anddrink.® The courtagrees that these activities are major life activities under the ADA — with one
exception. Concentration is not a major lifeactivity. See Pack v. Kmart Corp., 166 F.3d 1300, 1305
(10thCir. 1999). As the Pack Court explained, the inability toconcentrate may be significant to a
plaintiff in that it affectsone or more of his major life activities, such as working,learning or
speaking, but concentration is not an "activity" inand of itself. Id. Thus, because concentration is not
anactivity, it cannot be one of Phillips' "major life activities"within the purview of the ADA.

As to the remaining activities articulated by Phillips,however, the court has little trouble concluding
that they are"major life activities" within the meaning of the ADA. The EEOCregulations explicitly
identify four of these activities —learning, speaking, seeing and performing manual tasks — as
majorlife activities. See 29 C.F.R. § 1630.2(i) (1998). The abilityto eat and drink, while not specifically
enumerated within theEEOC regulations, are also major life activities because they arebasic
activities that the average person in the generalpopulation can perform with little or no difficulty.
See Amir v.St. Louis Univ., 184 F.3d 1017, 1027 (8th Cir. 1999). The courttherefore agrees with
Phillips that learning, speaking, seeing,performing manual tasks, eating and drinking are major
lifeactivities within the purview of the ADA.

3. Substantial limitation
The final step in this actual disability analysis is todetermine whether Phillips' physical and mental
impairments"substantially limit" any of these major life activities. Becausethe ADA does not define

this term, the court again turns to theEEOC regulations for guidance. According to those
regulations, aphysical or mental impairment is "substantially limiting" if theindividual is either
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"[unable to perform a major life activitythat the average person in the general population can
perform" oris "[s]ignificantly restricted as to the condition, manner orduration under which an
individual can perform a particular majorlife activity as compared to the condition, manner, or
durationunder which the average person in the general population canperform that same major life
activity." 29 C.F.R. § 1630.2(j)(1)(1998). In further discussing the "substantially limits"definition, the
Supreme Court has noted that the term"substantially" suggests a limitation that is "considerable"
or'"specified to a large degree." See Sutton, 527 U.S. at ___, 119S.Ct. at 2150 (citing Webster's Third
New InternationalDictionary 2280 (1976); 17 Oxford English Dictionary 66-67 (2ded. 1989)).

Wal-Mart argues that Phillips' physical and mental impairmentsdo not rise to the level of a disability
under the ADA becausethey do not substantially limit any of his major life activities.In determining
whether an impairment is substantially limiting,courts look to: (1) the nature and severity of the
impairment;(2) the duration or expected duration of the impairment; and (3)the permanent or
expected long-term impact of the impairment.See Gordon, 100 F.3d at 911 (citing 29 C.F.R. §
1630.2(j)(2)(1998)). With these principles in mind, the court turns toaddress whether the effects of
Phillips' traumatic brain injurysubstantially limit his ability to learn, speak, see, performmanual
tasks, eat or drink.

The only evidence Phillips offers to demonstrate that hisimpairments substantially limit these major
life activities is(1) his sworn declaration and (2) certified copies of his recordsfrom the Alabama
Department of Rehabilitation Services ("ADRS").Phillips has failed to provide any specific citations
to thisevidence, nor does he make any attempt to show how this evidencesupports a finding of
disability under the ADA. Instead, hesimply argues that his "records and his own testimony show
thatlhe] is a qualified individual for purposes of the ADA."” Inruling on amotion for summary
judgment, a district court is not obligated tospeculate as to which part of the record the non-moving
partyrelies, nor is it required to wade through the record and searchfor facts that might support the
non-moving party's claim. SeeBarge v. Anheuser-Busch, Inc., 87 F.3d 256, 260 (8th Cir.
1996).Nonetheless, the court has undertaken an independent review ofthis evidence to ascertain
whether it shows that Phillips isdisabled within the meaning of the ADA. For the reasons
givenbelow, the court concludes that this evidence does not establishthat Phillips is substantially
limited in the major lifeactivities of learning, speaking, seeing, performing manualtasks, eating or
drinking.

a. Learning

Phillips offers no evidence to support his contention that heis substantially limited in his ability to
learn other than theassertion in his declaration that it took him a very long time tolearn the layout of
the store or that he would forget what he wasdoing while performing a particular task.® This
allegationlacks any specific facts necessary to support a conclusion thatPhillips' ability to learn is
substantially limited. SeeDavidson v. Midelfort Clinic, Ltd., 133 F.3d 499, 508 (7th Cir.1998)
(plaintiff's "oblique references" to the difficulty sheexperienced in becoming oriented to her job and
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her need to askmore questions than the average person did not establishsubstantial limitations on
her ability to learn). In addition,the Eleventh Circuit has repeatedly recognized that
"[cJonclusoryallegations without specific supporting facts have no probativevalue." Hilburn, 181 F.3d
at 1228 (quoting Evers v. GeneralMotors Corp., 770 F.2d 984, 986 (11th Cir. 1985)). Thus,Phillips'
conclusory statement is insufficient to establish afinding that his impairments substantially limit his
ability tolearn.

Furthermore, his ADRS records actually belie his claim. In late1996, ADRS referred Phillips to Dr.
Sharon K. Schneider, aclinical neuropsychologist, for an evaluation of Phillips'potential to obtain a
promotion at Wal-Mart or a higher-payingjob with another employer. Although Dr. Schneider noted
thatPhillips' performance on a neuropsychological testing battery"indicated mild weakness in
immediate verbal memory and immediatevisual memory," she explained that an "adequate new
learningcurve was established with minimal difficultyl,] suggesting that[Phillips] can learn new job
skills."” Therefore, whilePhillips may have experienced some adverse affects in hisintellectual
functioning, his own evidence demonstrates thatthese impairments do not substantially limit his
ability tolearn.

b. Speaking

Phillips contends that he is substantially limited in hisability to speak because his speech is slow and
it takes him along time to convey what he is trying to say." Notablyabsent from this conclusory
allegation are any specific factsdemonstrating that Phillips is substantially limited in hisability to
speak. Indeed, Phillips offers no evidence whatsoeverto suggest that his ability to talk is substantially
limited.Thus, Phillips is essentially asking the court to hold that hehas a speech disability simply
because he says he does. The courtdeclines to do so. The mere fact that Phillips' speech may
bedifferent than other persons within the general population doesnot mean that he has a substantial
limitation under the ADA. SeeAlbertsons, 527 U.S. at ___, 119 S.Ct. at 2168 (declining toequate a
"difference" with a "substantial limitation").

Moreover, nothing in the record indicates that Phillips' speechimpairment substantially affects his
general ability tocommunicatewith others. See Davidson, 133 F.3d at 507 (consideringplaintiff's
ability to communicate generally in determiningwhether speech impairment substantially limited
her speech).Although Phillips may talk slower than other individuals in thegeneral population, the
record does not suggest that he is unableto communicate or otherwise express himself. For example,
Dr.Schneider's evaluation quotes Phillips repeatedly, therebydemonstrating that he is generally able
to communicate withothers. See, e.g., Schneider Evaluation at 1 (Phillips statedthat his automobile
accident "more or less killed me [but that]God saw fit to leave me here long enough to meet yourself,
Cliff,and Barbara Tan and whoever."); id at 2 (Phillips wasdisappointed with his high school diploma
because "the diplomadidn't say what I expected it to say. It said I satisfied all ofmy requirements, I
expected stars and stuff and something better,I never knew what it was supposed to say."). Dr.
Schneider alsoobserved that Phillips "likes to engage in small talk." 1d. at4. Thus, although Phillips
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may suffer from a speech impairment,he has failed to demonstrate how this impairment
substantiallylimits his ability to speak.

c. Seeing

Phillips has similarly failed to establish that his impairmentssubstantially limit his ability to see.
Phillips alleges thatwhen he began working for Wal-Mart, he "experienced blurredvision and on
occasions would even lose [his] vision altogetherbecause of [his] brain injury."" Aside from this
soleconclusory statement and a vague reference to "visiondifficulties" in his ADRS records," Phillips
has notpresented any evidence to demonstrate that his sight issubstantially limited. Moreover, even
if Phillips were able toestablish that his vision is occasionally blurred, such alimitation is not
"substantial” within the meaning of the ADA. Asother courts have recognized, a "visual impairment
which hinders,or makes it more difficult for an individual to function at afull visual capacity, does
not amount to a substantial limitationon one's ability to see where the evidence suggests
theindividual can otherwise conduct activities requiring visualacuity." Person v. Wal-Mart Stores,
Inc., 65 F. Supp.2d 361,363-64 (E.D.N.C. 1999) (quoting Cline v. Fort Howard Corp.,963 F. Supp. 1075,
1080 (E.D.Okla. 1997)).

Here, the evidence shows that Phillips can perform variousactivities requiring the use of sight,
including driving,"*working'* and reading.” Phillips' ability to performthese functions necessitates a
finding that he does not sufferfrom a substantial limitation. See Overturf v. Penn VentilatorCo., 929
F. Supp. 895, 898 (E.D.Pa. 1996) (plaintiff's sight wasnot substantially limited by double vision and
lack of peripheralvision where he was able to drive a car, work, watch televisionand read). See also
Albertsons, 527 U.S. at ___, 119 S.Ct. at2168 (mere fact that plaintiff's ability to see "differs"
fromaverage person in general population does not constitute adisability under the ADA).
Accordingly, even if Phillipsoccasionally experiences blurred vision, he has not demonstratedthat the
nature of this impairment substantially limits hisability to see.

d. Performing manual tasks

Phillips argues that he has "significant difficulty with spasmsin [his] arms and hands which keep
[him] from performing manualtasks like most people can."" Once again, however, thisconclusory
statementis insufficient to establish a substantial limitation. Phillipsdoes not identify, either
specifically or by class, which manualtasks he allegedly cannot perform. He also fails to set forth
anyspecific facts from which the court could conclude that hesuffers from such a disability. Instead,
he apparently reliesupon his ADRS records to sustain such a finding. This reliance ismisplaced. The
only mention of such a limitation is Dr.Schneider's observation that Phillips experiences "spasticity
inboth upper extremities, difficulty writing, and a milddysarthria.""” However, Dr. Schneider's
evaluation does notset forth any facts or specific examples from which the courtcould conclude that
Phillips' muscle spasms substantially limithis ability to perform manual tasks. Thus, "the absence of
anyspecific facts which would substantiate Dr. [Schneider's|conclusion deprives this medical
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diagnosis of any probativevalue." Hilburn, 181 F.3d at 1228. Phillips has thereforefailed to establish
that his physical or mental impairmentssubstantially limit his ability to perform manual tasks.

e. Eating and drinking

Finally, Phillips contends that he has "difficulty in eatingand drinking because of [his] lack of
coordination.""®*However, simply because Phillips' may find it "difficult” to eator drink does not
mean that he has a disability under the ADA.Cf. Weber v. Strippit, Inc., 186 F.3d 907, 914 (8th Cir.
1999)("difficulty" walking long distances without becoming fatiguedwas only a "moderate"
limitation). Instead, Phillips must showhow his reduced coordination "substantially limits" his
abilityto eat and drink. See Albertsons, 527 U.S. at ___, 119 S.Ct. at2168. Phillips has not met this
burden. He does not state howthis impairment substantially limits his ability to eat or drink,nor does
he offer any specific facts to support a finding ofsubstantial limitation. The court therefore holds that
Phillipshas failed to set forth any evidence demonstrating that his lackof coordination substantially
limits his major life activities ofeating or drinking.

f. Working

Having concluded that Phillips is not substantially limitedwith respect to the major life activities of
learning, talking,seeing, performing manual tasks, eating or drinking, the courtnext considers
whether Phillips' physical and mental impairmentssubstantially limit his ability to work. See 29
C.F.R. pt.1630, App. § 1630.2(j) (1998) ("If an individual is notsubstantially limited with respect to any
other major lifeactivity, the individual's ability to perform the major lifeactivity of working should be
considered.").

In order for a physical or mental impairment to substantiallylimit the major life activity of working,
the impairment mustsignificantly restrict a person's "ability to perform either aclass of jobs or a
broad range of jobs in various classes ascompared to the average person having comparable training,
skillsand abilities." 29 C.F.R. § 1630.2(j)(3)(i). For example, aperson who develops a back condition
that prevents him fromperforming any heavy labor would be substantially limited in hisability to
work because he is precluded from performing a classof jobs. See 29 C.F.R. Pt. 1630, App. § 1630.2(j)
(1998). Onthe other hand, the "inability to perform a single, particularjob does not constitute a
substantial limitation in the majorlife activity of working." 29 C.F.R. § 1630.2(j)(3)(i). Thus, amajor
league pitcher who develops a strained elbow and can nolonger throw a baseball would not be
considered substantiallylimited in his ability to work because he is only precluded fromperforming a
specialized job or a narrow range of jobs. See29 C.F.R. Pt. 1630, App. § 1630.2(j) (1998). "To be
substantiallylimited in the major life activity of working, then, one must beprecluded from more than
one type of job, a specializedjob, or a particular job of choice." Sutton, 527 U.S. at ___,119 S.Ct. at
2151.

The EEOC regulations set forth three factors that courts mayconsider when evaluating whether an
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individual is substantiallylimited in the major life activity of working: (1) theindividual's geographical
area; (2) the job from which the personwas disqualified because of an impairment, and the type
andnumber of jobs within the same geographical area utilizingsimilar training, knowledge, skills or
abilities from which theperson is also disqualified because of the impairment; and (3)the job from
which the person was disqualified because of animpairment, and the type and number of jobs within
the samegeographical area that do not utilize similar training, knowledge, skills or abilities from
which the person is alsodisqualified because of the impairment. See29 C.F.R. § 1630.2(j)(3)(ii); see also
Gordon, 100 F.3d at 911-12. Inaddition, the determination of whether a plaintiff wassubstantially
limited in his ability to work must be made as ofthe time the alleged discriminatory conduct
occurred. SeePritchard v. Southern Co. Services, 92 F.3d 1130, 1133-34 (11thCir.), amended on reh'g,
102 F.3d 1118 (11th Cir. 1996).

Upon considering these factors and the evidence in the record,the court concludes that Phillips has
not demonstrated that hisphysical and mental impairments substantially affected hisability to work
at Wal-Mart. Phillips has not alleged, nor isthere any evidence to suggest, that he was unable to
perform hisjob duties. More importantly, Phillips has not presented anyevidence indicating that he
cannot perform a broad range or classof jobs. See Swain, 146 F.3d at 858 ("Although a
plaintiffseeking recovery under the ADA is not required to provide acomprehensive list of jobs which
she cannot perform, the personmust provide some evidence beyond the mere existence and impactof
a physical impairment to survive summary judgment.”). Indeed,Phillips repeatedly admitted in his
deposition that hisimpairments did not limit his ability to work during hisemployment with
Wal-Mart. For example, Phillips testified that hewas unaware of any jobs that he could not perform."”
Similarly, he testified that there were no limitations on hisability to perform his job duties.” The
court thereforeconcludes that Phillips was not substantially limited in hisability to work at the time
the alleged discrimination occurred.Accordingly, because Phillips has not shown that his physical
ormental impairments substantially limit any of his major lifeactivities, the court holds that he is not
actually disabledwithin the meaning of the ADA.

B. Whether Phillips has a Record of a Disability

Although Phillips does not have an actual disability, he willstill be considered disabled under the
ADA if he can show that hehas a "record of" disability. See 42 U.S.C. § 12102(2)(B). Anindividual with
a record of disability is a person who "has ahistory of, or has been misclassified as having, a mental
orphysical impairment that substantially limits one or more majorlife activities." 29 C.F.R. § 1630.2(k)
(1998). One purpose ofthis provision is to prevent discrimination against individualsbecause of a
history of disability. See 29 C.F.R. pt. 1630,App. § 1630.2(k) (1998). For example, this provision
wouldprotect a former cancer patient from discrimination based on thatprior medical history. See id.
The other purpose is to ensurethat individuals are not discriminated against because they havebeen
misclassified as being disabled, such as a person who iserroneously classified as having a learning
disability. See id.
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To establish a claim under the ADA based upon a record ofdisability, a plaintiff must show that at
some point in the past,the employer relied upon a recordwhich either classified or misclassified that
individual ashaving a physical or mental impairment that substantially limitsa major life activity. See
Hilburn, 181 F.3d at 1229. There areseveral types of records upon which an employer could
rely,including education, medical or employment records. See29 C.F.R. pt. 1630, App. § 1630.2(k)
(1998).

At the outset, the court rejects Wal-Mart's assertion thatbecause Phillips does not have a
substantially limitingimpairment under 42 U.S.C. § 12102(2)(A), he cannot establish arecord of such
an impairment under section 12102(2)(B). Anindividual need not have an actual disability under the
ADA tohave a record of disability. As the EEOC regulations recognize,as long as an employer relies
upon a record that classifies aperson as having a mental or physical impairment thatsubstantially
limits a major life activity, that person isconsidered disabled under the ADA — even if the
classificationwas erroneous. See 29 C.F.R. § 1630.2(k) (1998). Thus, Phillipsneed only show that
Wal-Mart relied upon a record thatmisclassified him as having a substantially limiting impairmentto
satisfy the definition of a disability set forth in section12102(2)(B).

Phillips, however, has failed to make such a showing. The onlyevidence he offers concerning a record
of disability is hisallegation that "[w]hen I was hired by Wal-Mart, I filled outsome paperwork about
my physical and mental limitations. Part ofthe form contained an agreement on my part that
Wal-Mart couldapply to the State of Alabama for reimbursement for part of mywages because I was
handicapped."” This statement does notestablish a record of disability. While this may show
thatWal-Mart was aware of Phillips' physical and mental impairments,it does not demonstrate that
Wal-Mart misclassified theseimpairments as substantially limiting any of his major lifeactivities. See
29 C.F.R. pt. 1630, App. § 1630.2(k) (1998)(plaintiff's burden of proving a record of disability
"issatisfied if a record relied on by an employer indicates that theindividual has or has had a
substantially limiting impairment")(emphasis added). Thus, having failed to produce any
evidencethat Wal-Mart relied upon records that erroneously classified himas having a substantially
limiting impairment, Phillips hasfailed to demonstrate that he has a record of disability withinthe
meaning of the ADA.

C. Whether Phillips is Regarded as Having a Disability

The final way Phillips can establish a disability under the ADAis to show that Wal-Mart regarded
him as disabled, despite thelack of an actual disability. See 42 U.S.C. § 12102(2)(C). Aperson is
"regarded as" disabled if he: (1) has a physical ormental impairment that does not substantially limit
a major lifeactivity, but is treated by his employer as if he does; (2) has aphysical or mental
impairment that substantially limits a majorlife activity only because of the attitudes of others
concerningthe impairment; or (3) has no impairment at all, but is treatedby his employer as if he has
a substantially limiting impairment.See 29 C.F.R. § 1630.2(1) (1998). In other words, "an employerruns
afoul of the ADA when it makes an employment decision basedon a physical or mental impairment,
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real or imagined, that isregarded as substantially limiting a major life activity."Sutton, 527 U.S. at
___, 119 S.Ct. at 2150. The EleventhCircuit has emphasized that, as with an actual disability,
theimpairment must be perceived as "substantially limiting" one ormore of the individual's major life
activities. See Standard,161 F.3d at 1327.

The purpose of the "regarded as" provision is to "combat theeffects of archaic attitudes, erroneous
perceptions, and mythsthat have the effect of disadvantaging persons with, or regardedas having,
disabilities." Gordon, 100 F.3d at 913; Vande Zandev. State of Wisconsin Dep't of Admin., 44 F.3d
538, 541 (7thCir. 1995) ("Many . . . impairments are not in fact disabling butare believed to be so, and
the people having them may be deniedemployment or otherwise shunned as a consequence."). Cf.
SchoolBd. of Nassau County v. Arline, 480 U.S. 273, 284, 107 S.Ct.1123, 1129, 94 L.Ed.2d 307 (1987)
("By amending the definition of “handicapped individual' [within the Rehabilitation Act of 1973]to
include not only those who are actually physically impaired,but also those who are regarded as
impaired and who, as a result,are substantially limited in a major life activity, Congressacknowledged
that society's accumulated myths and fears aboutdisability and disease are as handicapping as are the
physicallimitations that flow from actual impairment."). Thesemisperceptions are often the result of
"stereotypic assumptionsnot truly indicative of . . . individual ability."42 U.S.C. § 12101(7).

To establish a disability under section 12102(2)(C), it is notsufficient to establish that an employer
regarded the plaintiffas somehow disabled. Rather, "the plaintiff must show that theemployer
regarded the individual as disabled within the meaningof the ADA." Colwell v. Suffolk County Police
Dep't,158 F.3d 635, 646 (2d Cir. 1998). Accordingly, Phillips must show thatWal-Mart perceived the
physical and mental impairments caused byhis traumatic brain injury as substantially limiting one or
moreof his major life activities.

Phillips has not made such a showing. At most, Phillips hasdemonstrated that he was regarded by
Wal-Mart as having physicaland mental impairments; he has not shown that Wal-Mart
regardedthese impairments as substantially limiting any of his major lifeactivities. For example,
Phillips alleged that both Susan Blackand Randy Ferguson treated him harshly, but he has
notdemonstrated that either of these supervisors did so because theyperceived him as disabled. To
the contrary, Phillips' supervisorsrecognized that he could perform his job duties and, as was
shownthrough evaluations, written coachings and other evidence in therecord, they insisted that he
do so. The court thereforeconcludes that Phillips was not regarded as disabled within themeaning of
the ADA.

Under these circumstances, summary judgment is appropriatebecause no reasonable jury could
render a verdict in Phillips'favor. Phillips has not presented sufficient evidence to showthat he has an
actual disability, has a record of disability orwas regarded as having a disability. Thus, having failed
toestablish that he has a disability, Phillips cannot state a claimunder the ADA. Accordingly, the
court will not address theremaining elements of his prima facie case.
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IV. CONCLUSION

For the foregoing reasons, the court concludes that Phillipshas failed to set forth a prima facie case
of disabilitydiscrimination because he has not demonstrated that he has adisability within the
meaning of the ADA. The court thereforeGRANTS Wal-Mart's motion for summary judgment.

JUDGMENT

Pursuant to Rule 58 of the Federal Rules of Civil Procedure,FINAL JUDGMENT is hereby entered in
favor of defendant Wal-MartStores, Inc. and against plaintiff Christopher C. Phillips. Inaccordance
with the court's November, 29, 1999 order grantingWal-Mart's motion for summary judgment,
Phillips shall recoverNOTHING from Wal-Mart. Each party shall bear its own costs.

1. The court has considered Wal-Mart's "Motion for SummaryJudgment" (Doc. 14); the "Brief in Support of Defendant
Wal-MartStores, Inc.'s Motion for Summary Judgment" (Doc. 15); Phillips'"Response in Opposition to Defendant's

Motion for SummaryJudgment" (Doc. 18); Wal-Mart's "Reply to Plaintiff's Response inOpposition to Defendant Wal-Mart

Stores, Inc.'s Motion forSummary Judgment" (Doc. 20); and the parties' Joint PretrialDocument (Doc. 21).

2. Where discrepancies exist in the record, the court viewsthe evidence and all reasonable inferences drawn therefrom in
thelight most favorable to Phillips, the non-moving party. SeeSwain v. Hillsborough County Sch. Bd., 146 F.3d 855, 857
(11thCir. 1998).

3. Specifically, the ADA applies to any employer "engaged inan industry affecting commerce who has 15 or more
employees foreach working day in each of 20 or more calendar weeks in thecurrent or preceding calendar year." 42 U.S.C.
§ 12111(5)(A).There is no dispute that Wal-Mart meets this definition.

4. These definitions are not comprehensive. Rather, theimpairments enumerated within the EEOC regulations are
"arepresentative list of disorders and conditions constitutingphysical impairments, including such diseases and
conditions asorthopedic, visual, speech, and hearing impairments, cerebralpalsy, epilepsy, muscular dystrophy, multiple
sclerosis, cancer,heart disease, diabetes, mental retardation, emotional illness,and . . . drug addiction and alcoholism."

Bragdon, 118 S.Ct. at2202 (internal quotations omitted).

5. Reply at 4.

6. The court has construed these major life activities fromPhillips' declaration, which states in relevant part:

At the time [ went to work for Wal-Mart [ was substantially limited in the following major life activities: I had substantial
trouble concentrating and learning (it took me a very long time to learn the layout of the store, where to place
merchandise, I often forgot things I had learned or forgot what I was doing in the middle of doing it as well because of

my closed head injury and its continuing effects); my speech was very slow and it took me a long time to convey what I

was trying to say; [ became tired very easily and would experience dizziness as a result (this caused me to have to stop and
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regain my composure often); I experienced blurred vision and on occasions would even my lose my vision altogether

because of my brain injury; I experienced debilitating headaches at times; and I had significant difficulty with spasms in

my arms and hands which kept me from performing manual tasks like most people can. I have difficulty in eating and

drinking because of the lack of coordination. Phillips Decl. ¥ 15, attached to Resp. in Opp'n.

7. Resp. in Opp'n at 8.

8. See Phillips Decl. 1 15.

9. Evaluation of Chris Phillips by Sharon K. Schneider, Psy.D.3 (Oct. 10, 1996) (emphasis added) [hereinafter
SchneiderEvaluation], attached to Resp. in Opp.

10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

See Phillips Decl. § 15.

Phillips Decl. ¥ 15.

See Certificate of Eligibility for Supported Employment1 (August 7, 1999), attached to Resp. in Opp.
See Resp. in Opp. at 3.

See Compl. Y 11.

See Schneider Evaluation at 3.

Phillips Decl. ¥ 15.

Schneider Evaluation at 3.

Phillips Decl. ¥ 15.

See Phillips Dep. 53:19-22, attached as Exh. D to Briefin Supp. of Summ.J.Mot.
Id. at 54:2-4.

Phillips Decl. ¥ 14.
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