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1TINTHEUNITEDSTATESDISTRICTCOURTFORTHE MIDDLEDISTRICTOFGEORGIA
ATHENSDIVISION BROOKLYNSPECIALTY : INSURANCECOMPANYRISK :
RETENTIONGROUPINC., : : Plaintiff, : : N0.3:22 CV 06(CAR) v. : : BISONADVISORS,LLC, ::
Defendant. : : ORDERONMOTIONSFORSUMMARYJUDGMENT Plaintiff Brooklyn Specialty
Insurance Company Risk Retention Group, Inc., (“BSIC”) filed this declaratory judgment action to
determine its payment obligations related to a consent judgment entered into by its policyholder,
Paper Impex USA, Inc. (“Paper Impex”). Currently before the Court are BSIC’s and Bison Advisors,
LLC’s (“Bison” or the “Special Administrator”) Motions for Summary Judgment. Having
consideredtheparties’arguments,therecord,andtherelevantlaw,BSIC’sMotion[Doc.
23]isGRANTED,andBison’sMotion[Doc.29]isDENIED. BACKGROUND OnMarch
22,2019,PeggyLynn Evansand JackieLynnEvans(“theEvans”) died in a motor vehicle accident (the
“Accident”) involving a tractor trailer owned by Paper 2 Impex and leased to Raptor Auto Shipping
Inc. (“Raptor”).

1 Bunyod Kushnazarov (“Kushnazarov’)—a Raptor employee—was operating the tractor trailer that
collided withtheEvans. 2

BSICissuedthesubjectautomotiveliabilityinsurancepolicytothisaction,Policy No. JP 1 112018 (the
“Policy”), to Paper Impex effective November 12, 2018, to May 3, 2019. 3

Coverage under the Policy is limited to vehicles included on the Policy’s list of scheduledvehicles. 4
Neitherthetrucknorthetrailerinvolvedinthe Accidentwerelisted on the schedule. 5 Likewise, coverage
under the Policy is limited to drivers included on

thePolicy’slistofscheduleddrivers.KushnazarovwasnotlistedonthePolicy’sschedule ofdrivers. 6

The Policy contains a Form MCS 90 Endorsement. When applicable, coverage under the MCS 90
Endorsement is limited to $750,000.00. 7

Under the MCS 90 Endorsement,PaperImpex“agreestoreimburse[BSIC]for...anypaymentthat[BSIC]
wouldnothavebeenobligatedtomakeundertheprovisionsofthepolicyexceptforthe

agreementcontainedinthisendorsement.”
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Bison’sResponsetoBISC’sStatementofUndisputedMaterialFacts,[Doc.28 1]at93,4. 2 Id.at¥6. 3
BISCPolicyNo.JP 1 112018,[Doc.23 3]atp.8;Bison’sResponsetoBISC’sStatementofUndisputed
MaterialFacts,[Doc.28 1]atY12. 4
Bison’sResponsetoBISC’sStatementofUndisputedMaterialFacts,[Doc.28 1]atY13. 5 Id.atY14. 6 Id.at915.
7 1d.atY17. 8 Id.atY18. 3 Bison, formerly known as Armis Advisers, is the Special Administrator and
PersonalRepresentativeoftheEvans’estate. 9

TheSpecial Administratorfiledawrongful death suit against Kushnazarov, Paper Impex, Raptor and
RPM Freight Systems, LLC (“RPM”) (collectively, “the Underlying Lawsuit Defendants”) in the
United States District Court for the Eastern District of Arkansas, Case No. 2:19 CV 143 JM (the
“Underlying Lawsuit”).

10 In the Underlying Lawsuit, the Special Administrator brought claims against Paper Impex and
Raptor for wrongful death, ordinary negligence, negligent hiring, negligent training, negligent
supervision, and negligent retention. 11

Paper Impex was not insured under the Policy for the claims asserted against it in the
UnderlyingLawsuit. 12

On or about December 3, 2021, the Special Administrator entered into a Compromise, Settlement
and Release Agreement with the Underlying Lawsuit Defendants(the“SettlementAgreement”).

13 TheSettlementAgreementcontainsallterms of the Special Administrator’s agreement to settle the
Underlying Lawsuit against Kushnazarov,PaperImpex,Raptor,andRPM. 14

IntheSettlementAgreement,theSpecial Administrator released and discharged Paper Impex from “all
claims, demands, causes of action, known or unknown, liabilities and damages, of any kind, at
common law, 9

Id.at¥2. 10 Id.at910. 11 Id.atY11. 12 Id.at916. 13
Bison’sResponsetoBISC’sStatementofUndisputedMaterialFacts,[Doc.28 1]at922 14 Id.at923. 4
statutory, or otherwise, which presently exist or which may arise in the future, directly or indirectly,
attributable to the Incident of March 22, 2019 made the basis of the Lawsuit.”

15 TheSpecial AdministratoragreedtoindemnifyPaperImpex“foranylossor
damage(includingbutnotlimitedtocontributionand/orindemnity)ofanynaturewhich anyone else may

claim arising out of the above referenced accident.”

16 Thereafter, a ConsentJudgmentandOrderofDismissalwithPrejudicewasenteredintheUnderlying
Lawsuit(the“ConsentJudgment”).
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17 AtthetimeoftheAccident,Raptorwasinsuredunderaninsurancepolicyissued by ATG Insurance Risk
Retention Group, Inc. (“ATG”) which provided $1,000,000.00 in liability limits (the “ATG Policy”).

18 Paper Impex was an additional insured under the ATG Policy, and ATG provided a defense and
indemnity to Paper Impex in the Underlying Lawsuit. 19

ATG paid a sum in excess of $900,000.00 to the Special Administrator or the Special Administrator’s
attorneys on the Special Administrator’s behalf. 20

In total, the Special Administrator received payments in excess of $2,000,000.00
frominsurersinsettlementoftheUnderlyingLawsuit. 21

15

Id.at929. 16 1d.at¥32. 17 Id.at930. 18 Id.atY19. 19 1d.at20,21. 20 Id.atY32. 21 Id.atY27. 5
BSICdidnotprovidePaperImpexadefenseorindemnityinconnectionwiththe Underlying Lawsuit, was
not involved in the settlement negotiations in the Underlying
Lawsuit,anddidnotconsenttothereleaseofPaperImpexintheSettlementAgreement. 22

Nevertheless, the Special Administrator originally demanded that BSIC pay the
$750,000.00consentjudgmentagainstPaperImpex. 23

ButonNovember11,2022,counsel for the Special Administrator informed counsel for BSIC that it is
“not demanding that [BSIC] pay the $750,000 Consent Judgment against Paper Impex under [BISC’s]
Policy’s FormMCS 90EndorsementissuedtoPaperImpex.”

24 BISCmovesforsummaryjudgmentseekingadeclarationthatithasnoobligation
topayanyportionoftheConsentJudgmententeredagainstPaperImpexundertheterms of the Policy’s
MCS 90 endorsement. Bison cross moves for summary judgment
contendingnocaseorcontroversyexiststoallowtheCourttoexercisejurisdictionunder
theDeclaratoryJudgmentAct. LEGALSTANDARD
Summaryjudgmentisproperifthemovant“showsthatthereisnogenuineissue as to any material fact and
the movant is entitled to a judgment as a matter of law.”

25 Notallfactualdisputesrendersummaryjudgmentinappropriate;onlyagenuineissue 22
DeclarationofRickShaw,[Doc.23 3]at99. 23 Complaint,[Doc.1]aty24;Answer,[Doc.9]at24. 24
SeeDeclarationofT.RyanScott,[Doc.28 4]at¥2. 25

Fed.R.Civ.P.56(c);seealsoCelotexCorp.v.Catrett,477U.S.317,322(1986). 6
ofmaterialfactwilldefeataproperlysupportedmotionforsummaryjudgment. 26
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This means that summary judgment may be granted if there is insufficient evidence for a reasonable
jury to return a verdict for the nonmoving party or, in other words, if
reasonablemindscouldnotdifferastotheverdict. 27

On summary judgment, the Court must view the evidence and all justifiable
inferencesinthelightmostfavorabletothenonmovingparty;theCourtmaynotmake
credibilitydeterminationsorweightheevidence. 28

Themovingparty“alwaysbearsthe initial responsibility of informing the court of the basis for its
motion, and identifying
thoseportionsofthepleadings,depositions,answerstointerrogatories,andadmissions
onfile,togetherwiththeaffidavits,ifany,whichitbelievesdemonstratetheabsenceof
agenuineissueofmaterialfact”andthatentitleittoajudgmentasamatteroflaw. 29

If themovingpartydischargesthisburden,theburdenthenshiftstothenonmovingparty to respond by
setting forth specific evidence in the record and articulating the precise manner in which that
evidence creates a genuine issue of material fact or that the moving party is not entitled to a
judgment as a matter of law. 30

This evidence must consistofmorethanmereconclusoryallegationsorlegalconclusions. 31
Thestandardofreviewforcross motionsforsummaryjudgmentdoesnotdiffer 26

SeeAndersonv.LibertyLobby,Inc.,477U.S.242 247 48(1986). 27 Seeid.at249 52. 28 Seeid.at254
55;Welchv.CelotexCorp.,951F.2d1235,1237(11thCir.1992). 29
Celotex,477U.S.at323(internalquotationmarksomitted). 30
SeeFed.R.Civ.P.56(e);seealsoCelotex,477U.S.at324 26. 31
Avirgnanv.Hull,932F.2d1572,1577(11thCir.1991). 7 from the standard applied when only one party
files a motion, but simply requires a
determinationofwhethereitherofthepartiesdeservesjudgmentasamatteroflawon
thefactsthatarenotdisputed. 32

TheCourtmustconsidereachmotiononitsownmerits, resolving all reasonable inferences against the
party whose motion is under consideration. 33

The Eleventh Circuit has explained that “[c]ross motions for summary judgment will not, in
themselves, warrant the court in granting summary judgment unless one of the parties is entitled to

judgment as a matter of law on facts that are not genuinely disputed.”

34 Cross motions may, however, be probative of the absence of a
factualdisputewheretheyreflectgeneralagreementbythepartiesastothecontrolling
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legaltheoriesandmaterialfacts. 35

“A fact is material for the purposes of summary judgment only if it might affect
theoutcomeofthesuitunderthegoverninglaw.”

36 Furthermore,“[a]nissue[ofmaterial
factlisnot‘genuine’ifitisunsupportedbytheevidenceoriscreatedbyevidencethatis ‘merely colorable’ or
‘not significantly probative.”

37 “A mere scintilla of evidence in
supportofthenonmovingparty’spositionisinsufficienttodefeatamotionforsummary judgment; there
must be evidence from which a jury could reasonably find for the non 32

Am.BankersIns.Groupv.UnitedStates,408F.3d1328,1331(11thCir.2005). 33 Id. 34
UnitedStatesv.Oakley,744F.2d1553,1555(11thCir.1984)(quotingBricklayersInt lUnion,Local15v.
StuartPlasteringCo.,512F.2d1017(5thCir.1975)). 35 1d.at1555 56. 36
Kerrv.McDonald’sCorp.,427F.3d947,957(11thCir.2005)(internalquotationsomitted). 37
FlamingoS.BeachICondo.Ass n,Inc.v.SelectiveEns.Co.ofSoutheast,492F. App’x16,26(11thCir.2012)
(quotingAnderson,477U.S.at249 50). 8 moving party.”

38 Accordingly, if the moving party shows “that, on all the essential
elementsofitscaseonwhichitbearstheburdenofproofattrial,noreasonablejurycould find for the
nonmoving party” then “it is entitled to summary judgment unless the nonmoving party, in response,
comes forward with significant, probative evidence demonstratingtheexistenceofatriableissueoffact.”

39 DISCUSSION 1. Bison’sMotionforSummaryjudgment
BisonmovesforsummaryjudgmentchallengingtheCourt’sjurisdictionunderthe Declaratory Judgment
Act. 40

Specifically, Bison contends that because it informed BSIC that it is “not demanding that [BSIC] pay
the $750,000 Consent Judgment against Paper Impex under [BISC’s| Policy’s Form MCS 90
Endorsement,”

41 no case or controversy exists.TheCourtdisagrees. The Declaratory Judgment Act provides that
“liln a case of actual controversy
withinitsjurisdiction...anycourtoftheUnitedStates,uponthefilingofanappropriate
pleading,maydeclaretherightsandotherlegalrelationsofanyinterestedpartyseeking such declaration,
whether or not further relief is or could be sought. 42

The “case or 38
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Id.(citingAnderson,477U.S.at252). 39
Richv.Sec’y,Fla.Dept.ofCorr.,716F.3d525,530(11thCir.2013)(citationomitted). 40
TheCourtnotesBison’sMotionwasuntimelyfiled.SeeOrdertoShowCause,[Doc.32].TheCourtwill
neverthelessaddressBison’sMotiononthemerits. 41 SeeDeclarationofT.RyanScott,[Doc.28 4]at92. 42
28U.S.C.§2201(a). 9 controversymustexistatthetimethedeclaratoryjudgmentactionisfiled.”

43 Toestablish a justiciable case or controversy, the party seeking a declaratory judgment must show
a substantial controversy between parties having adverse legal interests of sufficient immediacy and
reality to warrant a declaratory judgment. 44

There is no bright line rule distinguishing declaratory judgment actions that satisfy the Article III
case or controversyrequirementfromthosethatdonot. 45

“Basically,thequestionineachcaseis whether the facts alleged, under all the circumstances, show that
there is a substantial
controversy,betweenpartieshavingadverselegalinterests,ofsufficientimmediacyand
realitytowarranttheissuanceofadeclaratoryjudgment.”

46 The “controversy” may not be “’conjectural, hypothetical, or contingent; it must be real and
immediate, and create a definite, rather than speculative threat of injury.””

47 “Theconceptofadverselegalinterestsrequiresthattherebeadisputeastoalegalright, such as an
underlying legal cause of action that the declaratory defendant could have brought or threatened to
bring, if not for the fact that the declaratory plaintiff had preemptedit.”

48 43

Estevesv.SunTrustBanks,Inc.,615F.Appx632,635(11thCir.2015)(citingGTEDirectoriesPubl g.Corp.
v.TrimenAm.,Inc.,67F.3d1563,1567(11thCir.1995)). 44
MarylandCas.Co.v.PacificCoal&QilCo.,312U.S.270,273,61S.Ct.510,512(1941).SeealsoCardinal
Chem.Co.v.MortonInt’l,Inc.,508U.S.83,95,113S.Ct.1967,1974(1993)(explainingpartyseeking
declaratoryjudgmenthasburdenofestablishingjusticiability). 45

MedImmune,Inc.v.Genentech,Inc.,549U.S.118,127(2007). 46
Am.Ins.Co.v.EvercareCo.,430F.Appx795,798(11thCir.2011)(quotingGTEDirectoriesPub.Corp.v.
TrimenAm.,Inc.,67F.3d1563,1567(11thCir.1995)). 47
Malowneyv.Fed.CollectionDepositGrp.,193F.3d1342,1347(11thCir.1999)). 48
CreativeCompounds,LLCv.StarmarkLabs.,N0.2010 1445,651F.3d1303(Fed.Cir.June24,2011)
(quotingArrisGrp.,Inc.v.BritishTelecomm.PLC,639F.3d1368,1374 75(Fed.Cir.2011)). 10 Here, a
justiciable case or controversy existed at the time BSIC filed this declaratory judgment action. This
action arose because Bison originally demanded that BSIC pay the $750,000.00 Consent Judgment
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against Paper Impex. 49

Bison’s decision to laterinformBSIC—nearlytenmonthsafteritfiledthisaction—thatitis“notdemanding
that [BSIC] pay the $750,000 Consent Judgment against Paper Impex under [BISC’s] Policy’s Form
MCS 90 Endorsement issued to Paper Impex”

50 does not extinguish the
justiciablecaseorcontroversy.InHouseholdBankv.JFSGrp.,theEleventhCircuitreversed
thedistrictcourt’sdismissalofadeclaratoryactionforlackofsubjectmatterjurisdiction andnoted:

“Defendantshavenotenteredintoasettlementagreementorfiledarelease
oftheirfederalclaimsinthismatter,nordidtheyrequestthedistrictcourt to enter judgment against them.
Regardless of their present renunciation,
withoutabinding,judiciallyenforceableagreement,the[Defendant]could
stillput[Plaintiff|tothetaskofdefendingagainstthenon frivolousfederal law claims alleged in this
declaratory judgment action. We agree with the
SecondCircuitthat‘[a]judicialdeclarationthat[theDefendantsare|barred from asserting the [federal]
claims would both settle the matter between these parties once and for all and dispel all uncertainty
regarding the liabilityof[thePlaintiffs|fortheseclaims.”

51 Additionally, “even if the declaratory relief sought by plaintiff hinges on liability that
mayneveractuallyarise,theCourtstillhasdiscretiontoentertainthepresentaction.”

52 49

Complaint,[Doc.1]atY24;Answer,[Doc.9]atY24. 50 SeeDeclarationofT.RyanScott,[Doc.28 4]at92. 51
HouseholdBankv.JFSGrp.,320F.3d1249,1260(11thCir.2003). 52
Ownerslns.Co.v.AdvancedSleepTechs.,Inc.,No.CV121 086,2022U.S.Dist. LEX1S48688,at*7(S.D.Ga.
Mar.17,2022) 11 As in Household Bank, Bison’s non binding representation that it was not
demanding payment is insufficient to extinguish the justiciable case or controversy that existed when
this action was filed. Thus, Bison’s Motion for Summary Judgment must bedenied. II.
BSIC’sMotionforSummaryJudgment
BSICseeksadeclarationthatithasnoobligationtopayanyportionoftheConsent Judgment entered against
Paper Impex under the terms of the Policy’s MCS 90 Endorsement. Bison did not respond to BSIC’s
arguments concerning the application of thePolicy’sMCS 90Endorsement. “The Motor Carrier Act of
1980 [MCA], in addition to deregulating the trucking industry and reducing barriers to entry,
addressed safety issues and financial responsibility for trucking accidents.”

53 “In particular, Congress addressed the use by motor carriers of leased or borrowed vehicles to

avoid financial responsibility for accidents that occurred while goods were being transported in
interstate commerce.”
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54 TheMCAspecifically “require[s]certaininterstatemotorcarrierstoobtainaninsurance policy
containing a special endorsement . . . providing that the insurer will pay within policy limits any
judgment recovered against the insured motor carrier for liability resulting from the carriers
negligence.”

55 “Motor carriers transporting non hazardous 53

Nat ISpecialtyIns.Co.v.Martin Vegue,644Fed.Appx.900,906(11thCir.2016)(citationomitted). 54
Id.(citationsandquotationsomitted). 55
Watersv.Miller,560F.Supp.2d1318,1320(M.D.Ga.2008)(citationandquotationsomitted). 12 property [in
interstate commerce] must demonstrate financial responsibility of at least $750,000,” commonly
through an MCS 90 endorsement. 56

“The MCS 90 endorsement is essentially ‘suretyship by the insurance carrier to protect the public’
and ‘a safety net’ thatprovidesrecoursefromnegligentauthorizedinterstatecarriers‘whenothercoverage
islacking.”

57 “Federal law controls the interpretation and operation of the MCS 90.”

58 “While theEleventhCircuithasnotextensivelyanalyzedthisendorsement,amajorityofcourts treat ‘the
insurers obligation under the MCS 90 endorsement as one of a surety.”

59 “In that regard, this obligation is triggered only when: (1) the underlying insurance policy (to
which the endorsement is attached) does not provide liability coverage for the accident, and (2) the
carriers other insurance coverage is either insufficient to meet the federally mandated minimums or
non existent.”

60 “If a motor carriers insurance pays a judgment satisfying the regulatory minimum, the goal of
public financial responsibility hasbeenaccomplishedandtheendorsementdoesnotapply.”

61 56

Martin Vegue,644Fed.Appx.at906(citing49C.F.R.§387.9). 57 Caglev.Wescolns.Co.,CivilActionNo.2:21
CV 52 RWS,2021U.S.Dist.LEX1S253756,at*9(N.D.Ga. Dec.6,2021)(citingWaters,560F.Supp.2dat1321).
58 Martin Vegue,644Fed.Appx.at906 07(citingCANALIns.Co.v.DISTRIBUTIONSServs.,320F.3d488,
492(4thCir.2003)). 59 Id.(citingYeates,584F.3dat878(collectingcases)). 60
Id.(citingYeates,584F.3dat879);seealsoT.H.E.Ins.Co.v.LarsenIntermodalServs.,Inc.,242F.3d667,672
(5thCir.2001)(explainingthat theinsurersobligationsundertheMCS 90aretriggeredwhenthepolicy
towhichitisattachedprovidesnocoveragetotheinsured ). 61

Id.(citingLarsen,242F.3dat672). 13 Raptor’s insurance paid a judgment to the Special Administrator
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which satisfied theregulatoryminimum,andthus,theMCS 90Endorsementdoesnotapply.Atthetime
oftheAccident,Raptorwasinsuredunderthe ATGPolicywhichprovided$1,000,000.00 in liability
limits—well above the $750,000.00 regulatory minimum. 62

Paper Impex was anadditionalinsuredunderthe ATGPolicy,and ATGprovidedadefenseandindemnity
to Paper Impex in the Underlying Lawsuit. 63

On or about December 3, 2021, the parties reached a Settlement Agreement to resolve the Underlying
Lawsuit. 64

Thereafter, a ConsentJudgmentandOrderofDismissalwithPrejudicewasenteredintheUnderlying
Lawsuit. 65

The Settlement Agreement contains all terms of the Special Administrator’s agreement to settle the
Underlying Lawsuit against Kushnazarov, Paper Impex, Raptor, and RPM. 66

Furthermore, the Special Administrator released and discharged Paper Impex from “all claims,
demands, causes of action, known or unknown, liabilities and damages, of any kind, at common law,
statutory, or otherwise, which presently exist or

whichmayariseinthefuture, directlyorindirectly,attributabletotheIncidentofMarch
22,2019madethebasisoftheLawsuit,”

67 andagreedtoindemnifyPaperImpex“forany
lossordamage(includingbutnotlimitedtocontributionand/orindemnity)ofanynature 62

Bison’sResponsetoBISC’sStatementofUndisputedMaterialFacts,[Doc.28 1]at919. 63 1d.at20,21. 64
Id.at922. 65 1d.aty30. 66 Id.at923. 67 1d.at929. 14 which anyone else may claim arising out of the above
referenced accident.”

68 In return, ATG paid a sum in excess of $900,000.00 to the Special Administrator or the Special
Administrator’s attorneys on the Special Administrator’s behalf. 69

In total, the Special Administrator received payments in excess of $2,000,000.00 from insurers in
settlement oftheUnderlyingLawsuit. 70

Because ATG’s $900,000.00 settlement payment satisfied the $750,000.00
regulatoryminimum,“thegoalofpublicfinancialresponsibilityhasbeenaccomplished,” and the MCS 90

Endorsement contained in the BSIC Policy does not apply. 71

Therefore, BSIC is entitled to summary judgment and a declaration that it has no obligation to pay
anyportionoftheConsentJudgmententeredagainstPaperImpexunderthetermsofthe Policy’sMCS
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90Endorsement. CONCLUSION For the reasons set forth above, Bison’s Motion for Summary
Judgment [Doc. 29] isDENIED,andBSIC’sMotionforSummaryJudgment[Doc.23]isGRANTED.
SOORDERED,this14thdayofSeptember,2023. S/C.AshleyRoyal CASHLEYROYAL,SENIORJUDGE
UNITEDSTATESDISTRICTCOURT 68

Id.at¥32. 69 1d.at¥32. 70 Id.atY27. 71 SeeMartin Vegue,644Fed.Appx.at906
07(citingLarsen,242F.3dat672).
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