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Notice

Thi s opinio n i s subjec t t o forma | revisio n befor e publicatio n i n th e advanc e sheet s o f
Southern Reporter. Reader s ar e requeste d t o notif y th e Reporter o f Decisions , Alabam a Appellat
e Courts , 300 Dexte r Avenue , Montgomery , Alabam a 36104-3741 ((334 ) 229-0649) ,0fany
typographical o r othe r errors , i n orde r tha t correction s may b e made befor e th e opinionis
printe d i n Southern Reporter.

Carolin e M. Sideriu s ("the mother") ha s petitione d thi s cour t fo r a wri t o f mandamus t o be issue
d t o th e Mobil e Circui t Cour t directin g tha t cour t (a) t o vacat e it s order , entere d i n a divorc e
actio n brough t agains t th e mother b y Kennet h V. Fordham ("the father") , awardin g temporary
custod y of th e parties ' two mino r childre n t o th e father , and (b) t o dismis s tha t portiono fthe
father' s actio n seekin g a custod y determination . We deny th e petition , whic hi s th e second
mandamus petitio n file d by th e mother i n thi s matter . See Ex part e Sideriu s (No. 2110171, Januar
y 11, 2012) , So. 3d (Ala . Civ. App. 2012) (table) .

The attachment s t o th e mother' s mandamus petition s and t o th efather' s responsiv e filing s
indicat e tha t th e parties ' prio rceremonia | marriage , durin g whic h th e parties ' childre n
wereborn , was dissolve d i n 2002 by th e Mobil e Circui t Court;'however, th e partie s have stipulate
d tha t the y entere d int 0 anew marriag e a t common la w i n 2006 whil e residin g i n Mobil
eCounty . I n 2009, th e mother obtaine d employment tha t require d her t o live i n Oregon, and she
moved t o Oregon t o accep t tha temployment ; th e mother subsequentl y moved t o Washington ,
als o for employment-relate d purposes , an d has become a Washingto nresident . The residency o f
th e fathe r and o f th e parties ' minor childre n durin g tha t period , however, ar e issue s tha t th
epartie s adamantl y dispute , althoug h i t appear s undispute d tha t the fathe r and th e childre n als
o travele d t oOregon and the n t o Washingto n and tha t the childre n were enrolled i n school sin
thos e states .

On Augus t 11, 2011, th e fathe r file d i n th e Mobil e Circui t Cour t a complain t seekin g a divorc e
fro m th e mother and an award o f custod y o f th e mino r childre n t o him ; he als o file d an
"emergency motion " seekin g immediat e custod y o f th e mino r childre n on th e state d basi s tha t
th e mother had frequentl y lef t th e childre naloneorinthecareofthefatherinorderto trave
I wit h a paramour and attache d as exhibit s an affidavi t o f th e parties ' mino r daughte r and a copy
o f alette r she had sen t t o th e mother that , th e fathe r said , containe d "a rathe r thoroug h
renditio n o f the explanatio n o f why the mino r childre n fee | a stron g need t o liv e wit h thei r
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father. " We not e tha t neithe r th e affidavi t nor th e lette r were attache d as exhibitsto the
parties ' mandamus filings . The Mobil e Circui t Cour t entere d an orde r on Augus t 12, 2011,
grantin g th e father' s "emergency motion " and awardin g him custod y o f th e childre n pendent e
lite , wit h th e mother havin g th e righ t t 0 a revie w hearin g upon request .

On Augus t 15, 2011, th e mother file d a petitio n i n th e Superio r Cour t fo r Spokane County,
Washingto n ("the Washingto n court") , seekin g dissolutio n o f th e parties ' marriag e and an award
o f custod y o f th e parties ' mino r childre n t o her ;i n tha t petition , she averre d that th e
Washingto n cour t had jurisdictio n t o award custod y t o he r because , she said , Washingto n was
th e "home state " o f th e childre n by virtu e o f thei r purportedl y havin g "live d i n Washingto n
wit h a paren t o r a perso n actin g as a paren t fo r a t leas t si x consecutiv e months." The
Washingto n cour t entere d on tha t day a showcause orde r that , among othe r things , purporte d t
o direc t tha t th e childre n woul d resid e wit h th e mother durin g th e pendenc y of proceeding s i
n tha t cour t and instructe d th e fathe r t o "retur n childre n t o Spokane, Washingto n immediately.
" The mother als o file d on tha t day, i n th e Mobil e Circui t Court , a motion t o dismis s th e
father' s divorc e actio n pursuan t t o Rul e 12(b)(2) , Ala . R. Civ. P., whic h reference s lack o f
persona | jurisdictio n as a basi s fo r dismissal ; th e mother als o sough t t o enforc e th e Washingto
n court' s show-cause order .

I t appear s that , becaus e o f th e existenc e o f paralle I custod y proceedings , an audi o
teleconferenc e was hel d between th e presidin g judge s o f th e Mobil e Circui t Cour tand th e
Washingto n cour t on Augus t 30, 2011 ; th e nex t day, on Augus t 31, 2011, th e mother file d a motio
n t o dismis s i n th e Mobil e Circui t Court , allegin g lac k o f subject-matte r jurisdictio n and
assertin g variou s matter s tending , i n th e mother' s view , t o suppor t th e exclusiv e jurisdiction o
f th e Washingto n cour t as t o th e children . On Octobe r 7, 2011, th e Mobil e Circui t Court, afte r
havin g hel d hearing s on September 30, 2011, and Octobe r 4, 2011, a t whic h testimon y was offere
d i n open court, denie d th e mother' s "motio n t o dismiss " withou t specifyin g whethe r it s denia
| encompassed onl y th e motio n challengin g persona | jurisdiction , onl y th e motio n challengin g
subject matte r jurisdiction , o r bot h motions ; however, th e reference s i n th e Octobe r 7, 2011,
orde r t o th e mother' s "sufficien t minimum contact s with " Alabama indicate s thattheissueof
persona | jurisdictio n was th e sol e matte r decided . The mother petitione d thi s courtforawrito
f mandamus seekin g dismissa l o f th e father' s complain t i n th e Mobil e Circui t Cour t and
vacatio n o f tha t court' s Augus t 12, 2011, and Octobe r 7, 2011, orders ; tha t petitio n was denie d
by thi s court . Ex part e Sideriu s (No. 2110171, Januar y 11, 2012) , So. 3d (Ala . Civ. App. 2012) (table)

On February 10, 2012, a t th e behes t o f th e mother, th e Washingto n cour t issue d an orderin
whic h tha t cour t determine d tha t th e mino r childre n had reside d i n Washingto n fo r 17
months befor e th e fathe r had file d hi s divorc e complain t i n th e Mobil e Circui t Courtin
Augus t 2011 and tha t th e Washingto n cour t was th e "prope r court " t o determin e th e custod y o
f th e children ; tha t orde r note d tha t th e parties ' mino r daughte r had returne d t o th e mother' s
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car e i n Washington , whil e th e parties ' mino r son remaine d i n Alabamainthecareofthe
father . The mother the n sough t t o registe r th e Washingto n court' s February 10, 2012, orde r wit
h th e Mobil e Circui t Cour t fo r enforcement t purpose s and requeste d tha t tha t court' s Augus t
12, 2011, custod y orde r be vacated . The fathe r resiste d enforcement t o f th e Washingto n court' s
order , averrin g tha t he had neve r abandoned hi s Alabama residenc y and tha t th e Mobil e Circui t
Court' s exercis e o f jurisdictio n ove r th e childre n was consisten t wit h federa | law. The Mobil e
Circui t Cour t hel d a hearin g on th e issu e whethe r th e Washingto n court' s orde r was due t o be
enforced ;i t appear s tha t no testimon y was offere d a t tha t hearin g t o supplemen t counsel' s
arguments . On Jul y 12, 2012, th e Mobil e Circui t Cour t entere d an orde r denyin g enforcement t o
f th e Washingto n court' s Februar y 10, 2012, orde r and declinin g t o vacat e it s Augus t 12, 2011,
custod y order . The mother' s curren t petitio n seek s revie w o f tha t Jul y 12, 2012, order .

As we recentl y note d i n Ex parte A.J., [Ms. 2110879, Oct. 5,2012 ] ___ So.3d ___ (Ala. Civ. App.
2012), mandamus i s an extraordinar y remedy tha tis t o be issue d onl y upon a showin g o f (1) a
clearlegalrigh t onth e parto fthe petitione r t o th e orde r tha t th e petitione r seeks ; (2) th e
existenc e o f bot h an imperativ e dut y upon th e responden t t o perfor m and a refusalt o doso;(3)
th e absenc e o f anothe r adequate remedy; and (4) th e prope r invocatio n o f th e reviewin g court' s
jurisdiction . See So.3d a t. There i s no seriou s disput e tha t thi s cour t may properl y conside r a
mandamus petitio n t o revie w th e propriet y o f an interlocutor y orde r denyin g a challengetoa
tria | court' s jurisdictio n t o conside r a domestic-relation s actio n - an actio n as t o whic h an
appea | fro m any fina | judgment woul d necessaril y fal | withi n th e appellat e jurisdictio n o f thi s
court . See Coleman v. Coleman, 864 So. 2d 371, 373 (Ala. Civ. App. 2003) , and Ala . Code 1975, §§
12-3-10 and 12-3-11. Thus, th e salien t issue s presente d by th e mother' s petition ar e he rrightto
relie fand, i fany, th e dut y o f th e Mobil e Circui t Cour t t o perfor m appropriat e action s t o effec
t tha t relief .

The mother contend s tha t th e Mobil e Circui t Court' s Jul y 12, 2012, order , and indeed all o fits
order s t o dat e touchin g and concernin g custod y o f th e parties ' mino r children ,arevoid for
lac k o f subject-matte r jurisdiction . She has asserted , bot h i n th e Mobil e Circui t Cour t and i n
thi s court, tha t Washington , no t Alabama , i s th e "home state " o f th e childre n fo r purpose s o f
determinin g jurisdictio n unde r th e Unifor m Chil d Custod y Jurisdictio n and Enforcement t Ac t
("the UCCJEA") as codifie d i n Alabama (see Ala. Code 1975, § 30-3B-101 e t seq.) . Generall y
speaking ,an d i n th e absenc e o f a temporar y emergency, th e UCCJEA, i n th e state s tha t have
adopte d i t (such as Alabama an d Washington) , forbid s th e court s o f an adoptin g stat e fro m
makin g an initia | child custod y determinatio n unles s (1) th e foru m stat e i s th e "home state " o f
th e chil d o r was th e child' s "home state " durin g th e precedin g si x monthsifa parentora
perso n actin g as a paren t continue s t o resid e i n tha t state ; (2) th e court s o f th e child' s "home
state " declin e jurisdiction ; o r (3) ther e exist s a necessity tha t th e foru m stat e asser t custod y
jurisdictio n i n th e absenc e o f any cour t tha t woul d otherwis e have suc h jurisdiction . Ala. Code
1975, § 30-3B-201(a) . I n turn , a child' s "home state " unde r th e UCCJEA i s th e stat e i n whic h he
o r she ha s live d wit h a paren t o r a parenta |l figur e fo r a t leas t si x consecutiv e months befor e a
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custod y proceedin g i s commenced, includin g temporar y absences . Ala. Code 1975, § 30-3B-102(7) .

The mother contend s that, a t th e tim e tha t th e fathe r initiated th e divorc e actio n i n th e Mobil
e Circui t Cour t fro m whic hthi s petitio n arises , th e parties ' mino r childre n ha d live d in
Oregon an d Washingto n fo r a perio d o f ove r two year s and tha t Alabama was no t th e mino r
children' s "home state" fo r tha t reason . However, th e mother has submitte d no evidenc etha t she
migh t have relie d upon i n th e Mobil e Circui t Cour t aspotentiall y supportin g he r position ; she
has, i n bot h mandamusproceedings, file d copie s onl y o f he r motion s an d brief s an dth e order
s o f th e Washingto n court. ? Notably, th e affidavi t of , an d th e lette r authore d by, th e parties
'mino r daughter , whic h documents were submitte d b y th e fathe r to th e Mobil e Circui t Cour t i
n suppor t o f hi s Augus t 11, 2011,filings , have no t been submitte d t o thi s court, no r do we
haveany transcrip t o r statemen t o f evidenc e adduced i n th e Mobil eCircui t Cour t on September
30, 2011, an d Octobe r 4, 2011, tha tmigh t have persuade d tha t cour t t o conclud e thatit,and
not th e Washingto n court, ha d "home state " jurisdictio n notwithstandin g th e extende d absence
s o f th e childre nand th e fathe r fro m Alabama.

As was th e case i n Ex parte A.]., So.3d a t, "we have no way o f knowing what transpire d during "
thos e evidentiar y hearing s so as t o be abl e t o properl y conclud e tha t th e Mobil e Circui t Cour t
has acte d outsid e it s discretio n i n determinin g tha t i t has jurisdiction ; similarly, th e mother' s
filing s i n th e Mobil e Circui t Court , althoug h relativel y length y and presentin g he r positio n
regardin g th e children' s residenc y wit h singula r force , ar e no t themselve s evidence . See id .
Becaus e th e Mobil e Circui t Cour t ha d some evidenc e befor e i t - evidenc e t o whic h thi s cour t
i snotprivy - and becaus e ther e i s no indicatio n tha t th e mother presente d any evidentiar y
material s t o th e Mobil e Circui t Cour t between th e denia l o f he r firs t mandamus petitio n and
th e entr y o f tha t court' s Jul y 12, 2012, order , we canno t conclud e tha t th e mother has
demonstrate d a clea r lega l righ t t o th e relie f sough t i n he r petition . Ex part e A.J., supra . The
petitio n is , therefore , denied .

The mother' s and th e father' s request s fo r attorne y fee s ar e denied .
PETITION DENIED.
Thompson, P.J., and Brya n and Moore, JJ., concur . Thomas, J. , recuse s herself .

1. We have take n judicia | notic e o f th e filin g and material s i n th e mandamus proceedin g previousl y file d by th e
mother. See Goetsc h v. Goetsch , 990 So. 2d 403, 411 n.1 (Ala. Civ. App.2008.

2. The orde r o f th e Washingto n cour t tha t th e mother sough t t o register , althoug h containin g statement s
supportiv e o f th e mother' s positio n regardin g th e residenc y o f th e parties ' mino r children , appear s t o have been
prepare d by th e mother' s Washingto n attorne y an d t o have been th e produc t o f an ex part e proceedin g rathe r tha

n an adversaria | proces s involvin g litigatio n o f jurisdictiona | questions . We not e that , unde r Alabama law , a
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defendan tin a foreig n civi | action , suc h as th e fathe r here, i s fre e t o ignor e judicia | proceeding s and t o late r
challeng e tha t judgment on jurisdictiona | ground s i n a collatera | proceeding , suc h as th e mother' s proceedin g t o
registe r th e foreig n judgment i n Alabama. See Lanie r Worldwide , Inc . v. Crum, 976 So. 2d 451, 453 (Ala . Civ. App.
2007) .
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