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UNITEDSTATESDISTRICTCOURT

DISTRICTOFMINNESOTA HOWARDO.KIEFFER, Petitioner,

v. WARDENM.RIOS, Respondent.

CaseNo.19 CV 0899(PJS/SER)

ORDER

HowardO.Kieffer,prose. AndrewTweeten,UNITEDSTATESATTORNEY’SOFFICE,for respondent. 
ThismatterisbeforetheCourtonpetitionerHowardO.Kieffer’sobjectionto

MagistrateJudgeStevenE.Rau’sReportandRecommendation(“R&R”)filedon June25,2019. 
JudgeRaurecommendsdismissalofKieffer’spetitionunder28U.S.C. §2241. 
TheCourthasconductedadenovoreview. See28U.S.C.§636(b)(1);Fed.R. Civ.P.72(b). 
Basedonthatreview,theCourtoverrulesKieffer’sobjectionandadopts theR&R. 
Onlyoneissuemeritscomment:

OnMay9,2018,Kiefferwassentencedtoa24 monthtermofimprisonmentfor 
violatingthetermsofhissupervisedrelease. ECFNo.8at9. Priortotherevocationof 
hissupervisedrelease,Kiefferwassentencedtoa99 monthtermofimprisonment,

-1- whichhecompletedonDecember30,2016. ECFNo.2at1 2. Kiefferclaimsthatthe 
BureauofPrisons(“Bureau”)miscalculatedhisgood conducttimeunder18U.S.C. 
§3624(b),asamendedbytheFirstStepActof2018,Pub.L.No.115 391,132Stat.5194, 5210(2018). 
TheFirstStepActaltersthemethodofcalculatinggood conducttimeunder

18U.S.C.§3624(b). Underthepreviousmethod,aprisonercouldearnupto47daysof good 
conducttimeforeachyearofimprisonment. SeeBarberv.Thomas,560U.S.474, 479(2010). 
Underthe2018amendment,aprisonermaynowearnupto54daysof good 
conducttimeforeachyearofimprisonment. 132Stat.at5210. Pursuanttothe 
FirstStepAct,theBureaunotifiedKiefferonJune24,2019thathisprojectedrelease 
datehadbeenmovedfromDecember15,2019toDecember1,2019. ECFNo.14at2. 
Kieffermaintains,however,thatheshouldalsobecreditedwiththegood conducttime
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hewouldhavereceivedonhisoriginal99 monthsentenceiftheFirstStepActhadbeen 
enactedatthetimehewasservingthatsentence. 
Kieffer’sassertionthattheBureaushouldhaverecalculatedhisgood conduct

timebyaggregatinghisoriginal99 monthsentenceandhispresent24 monthsentence failsasamatteroflaw. 
1

AstheDistrictofNewJersey,theNorthernDistrictofWest

1 AsJudgeRaunoted,Kieffer’sargumentwasprematureatthetimetheR&Rwas 
issuedonJune25,astherelevantprovisionoftheFirstStepActwasnoteffectiveuntil July19,2019. 
See132Stat.at5196,5213. AstheJuly19deadlinehassincepassed,

(continued...) -2- Virginia,andtheWesternDistrictofWisconsinhaveallsquarelyheldinconsidering 
preciselythisquestion,arevocationsentenceisseparateanddistinctfromtheoriginal 
underlyingsentenceforpurposesofcalculatinggood conducttime. SeeRacinev.Fed. 
BureauofPrisons,Civ.A.No.07 1834(JBS),2007WL1585154,at*5(D.N.J.May31,2007) 
(“[T]hisCourtfindsnomerittoRacine’scontentionthathissentenceonviolating 
supervisedreleaseisacontinuationofandpartofhisoriginalcustodialtermonhis 
underlyingdrugconviction. Whilesupervisedreleaseisimposedaspartoftheoriginal 
sentence,anyincarcerationensuingfromtherevocationofsupervisedreleaseis 
generallybasedonnewconduct,and‘iswhollyderivedfromadifferentsource,and 
hasdifferentobjectivesaltogether;itisthereforeadifferentbeast.’”(quotingUnited 
Statesv.McNeil,415F.3d273,277(2dCir.2005)));Stellutov.Wendt,No.Civ.A. 
105CV31,2005WL3277661,at*3(N.D.W.Va.Nov.30,2005)(decliningtoaggregate 
petitioner’sinitialsentenceandrevocationsentenceforpurposesofcalculatinggood 
conducttime);Schmitzv.Scibana,No.04 C 414 C,2004WL1563302,at*1(W.D.Wis.

July9,2004)(“[P]etitionerhasalreadycompletedthe60 monthsentenceandisnow servinganewone. 
Hepointstonoauthoritythatwouldallowthiscourttoeithertreat 
thetwosentencesasoneororderthebureautoremedyapasterroneouscalculationby 
makingupthedifferenceonanewsentence.”). Accordingly,Kiefferiseligibletoearn

1 (...continued) Kieffer’sargumentisnowtimely. -3- additionalgood 
conducttimeundertheFirstStepActonlyforthe24 monthsentencehe iscurrentlyserving. ORDER

Basedonallofthefiles,records,andproceedingsherein,theCourtADOPTSthe R&R[ECFNo.13]. 
Accordingly,ITISHEREBYORDEREDTHATpetitioner’s 
28U.S.C.§2241petitionforwritofhabeascorpus[ECFNo.1]isDISMISSED WITHOUTPREJUDICE. 
LETJUDGMENTBEENTEREDACCORDINGLY. Dated:August23,2019s/PatrickJ.Schiltz 
PatrickJ.Schiltz
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UnitedStatesDistrictJudge

-4-
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