IN RE ESTATE OF STAAB
173 N.W.2d 866 (1970) | Cited 10 times | Supreme Court of lowa | January 13, 1970

This is an action for a declaratory judgment under section 633.11, Code. Executors of estate of Mary
Groh Staab, deceased, asked the Court for directions respecting the distribution of two shares of the
residuary portion of the decedent's estate. From the decree of the trial court determining that a
bequest of one-fourth share of the residue lapsed, the appellant appeals. We affirm.

Mary Groh Staab died testate October 4, 1967. Her will under scrutiny here was executed February 3,
1959. Our concern is with Item Nineteenth of the will, which provides:

"Nineteenth. All the rest, residue and remainder of my property of whatever kind or nature, I give,
devise and bequeath unto St. Joseph's Roman Catholic Church, LeMars, Iowa, to be used in payment
of church debt or such other purpose as the pastor in charge shall deem proper, St. Monica's Home,
Sioux City, Iowa, St. Anthony's Orphanage, Sioux City, lowa, and Good Shepherd's Home, Sioux
City, Iowa, in equal shares, share and share alike."

St. Joseph's Roman Catholic Church of LeMars, Iowa and St. Anthony's Orphanage of Sioux City,
Iowa, were in existence at testator's death, and still are, and still perform the functions for which
they were organized and exist. St. Monica's Home of Sioux City, lowa, an Iowa corporation with its
principal place of business at Sioux City, was operated by the Sisters of St. Benedict as a home for
unwed mothers and children under four years of age, for a period prior to the date of execution of
testator's will and until September 1962 when it discontinued its operation for such purpose but
retained its corporate identity under the same name and style and on September 16, 1963 commenced
operation as a home for retired persons, or Old Folks' Home. It is still operated by the same religious
order and the ownership of the physical plant remains unchanged.

Good Shepherd's Home of Sioux City, lowa, was, at the date of testator's will, an Iowa body corporate
with its principal place of business at Sioux City. At the time of the execution of the will it was an
institution for the care of disturbed teenage girls who were not able to live in their own homes or
could not properly adjust to society, operated by the Sisters of the Good Shepherd with headquarters
or mother house in St. Paul, Minnesota. In mid-year 1963 the license for the operation of the home
was surrendered and the building and grounds were sold to St. Joseph's Mercy Hospital, the building
was razed and the grounds converted to a parking lot. Thus, Good Shepherd's Home ceased to exist
for any purpose over four years prior to testator's death.

Information concerning the discontinuance of operation of Good Shepherd's Home for any purpose,
and respecting the change of charitable purposes of St. Monica's Home from a home for unwed

e www.anylaw.com


https://www.anylaw.com/case/in-re-estate-of-staab/supreme-court-of-iowa/01-13-1970/Eq3vSmYBTlTomsSBzOlG
https://www.anylaw.com/?utm_source=anylaw&utm_medium=pdf&utm_campaign=pdf

IN RE ESTATE OF STAAB
173 N.W.2d 866 (1970) | Cited 10 times | Supreme Court of lowa | January 13, 1970

mothers and small children to an Old Folks' Home was widely publicized and disseminated
throughout the Diocese of Sioux City comprised of approximately the northwest quarter of lowa, and
particularly to the two Catholic parishes in LeMars, the home of testator.

Appellant, Catholic Charities of the Diocese of Sioux City, a nonprofit [owa corporation, is defined
as a child care and child placing agency licensed by the State. At the time of trial appellant operated,
or had under its jurisdiction St. Estelle's Home, a maternity home, St. Anthony's Home, a child care
institution (one of the residuary beneficiaries named in Item Nineteenth of decedent's will), and St.
Barbara's, known as Villa Maria, an institution for the care of teenage children. [173 NW2d Page 869]

In their application for a declaratory judgment, the executors of decedent's estate set out all of the
foregoing facts, and further represented to the court that at the time of the execution of decedent's
will, St. Monica's Home was operated for the care of unwed mothers and children under four years of
age, and that its purposes had been diverted to the care of retired citizens, or as an Old Folks' Home.
They further represented that since said home has no longer been operated for the purpose of caring
for unwed mothers and small children, and in view of the fact that a new home, named Villa Maria,
operated by the Catholic Sisters of St. Francis of Dubuque, Iowa, had been erected in Sioux City, and
that one wing thereof, known as St. Estelle's, was operated for the care of unwed mothers and
children under four years of age, it was the belief of the executors that it was the intention of the
testator that the home which would receive the bequest would be a home operated for the care of
unwed mothers and children under four years of age, and that it was the intention of testator that
said bequest be paid to Villa Maria and not to St. Monica's Home. The executors further represented
to the court in their petition for declaratory judgment that Good Shepherd's Home was no longer in
existence, but that a wing of Villa Maria, known as St. Barbara's Wing, had been established, having
for its purpose the care of disturbed teenage girls, the same function which had been performed by
Good Shepherd's Home while it was in existence. Executors represented to the court it was their
belief it was the intention of the testator that the bequest provided for in Item Nineteenth of her will
for Good Shepherd's Home should be given to a Catholic home in Sioux City operated for the
purpose as Good Shepherd's Home had been operated prior to its dissolution, and further
represented to the court that in the event the trial court should determine that Good Shepherd's
Home was not in existence and should determine that the bequest was not payable to Villa Maria,
that the court should construe the will and determine whether or not the bequest to Good Shepherd's
Home, as well as the bequest to St. Monica's Home, should be paid to other residuary legatees named
in Item Nineteenth of decedent's will, namely, St. Joseph's Church and St. Anthony's Orphanage.

Answer of appellant Catholic Charities set out all of the foregoing pertinent facts and claimed the
residuary bequests made by the decedent in Item Nineteenth of her will to Good Shepherd's Home
and to St. Monica's Home should be made payable to Catholic Charities of the Diocese of Sioux City,
or on behalf of Villa Maria, which was then performing the services which had been performed prior
by the institutions named.
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The trial court in its order and declaratory judgment directed the payment of the portion of the
residuary estate devised to St. Monica's Home be paid to said home, and ordered and adjudged that
the one-fourth share of the residuary estate which was devised to Good Shepherd's Home should
lapse, finding there was no express provision in the will of the testator, or any justifiable
construction which might be placed on said will, giving the residuary interest of Good Shepherd's
Home to the other residuary legatees named in Item Nineteenth, and ordering the one-fourth
interest devised to Good Shepherd's Home should be disposed of as intestate property and pass to
the heirs at law of Mary Groh Staab, deceased. The court further found and adjudged there was no
express provision in the will of testator, or any justifiable construction which might be placed
thereon, requiring that St. Monica's Home be operated for the same purpose as it was operated at the
time of the execution of decedent's will, and that St. Monica's Home serving its present purpose
qualifies as a devisee.

Appellant relies for reversal upon five propositions: (1) The court erred in finding there was no
possible construction which might be placed on the will that [173 NW2d Page 870]

would entitle Catholic Charities to the residuary devise given in said will to Good Shepherd's Home.
(2) The court erred in failing to find a general charitable intent in the will of testator, and in failing to
apply the doctrine of cy pres thereto. (3) The court erred in declaring the residuary devise to Good
Shepherd's Home to lapse and to pass under the laws of intestate succession. (4) Section 504.11, Code,
applied to the residuary bequest made to Good Shepherd's Home. (5) The court erred in finding that
the one-fourth interest provided for in Item Nineteenth of testator's will passed to St. Monica's
Home rather than to Catholic Charities.

The first three propositions relied upon by the appellant for reversal all have essentially the same
thrust, and will be dealt with together. Propositions four and five will be dealt with separately.

I. Appellant asserts the trial court erred in finding there was no possible construction of the will of
Mary Groh Staab which would entitle the appellant to the residuary devise given in said will to Good
Shepherd's Home and in failing to find a general charitable intent in testator's will, and in failing to
apply the doctrine of cy pres to the residuary bequest made to Good Shepherd's Home, and declaring
the residuary devise to Good Shepherd's Home to lapse and pass under the laws of intestacy. The
doctrine of cy pres is a doctrine of construction not of administration, and is only a liberal rule to
ascertain the intention of a testator. Hodge v. Wellman, 191 lowa 877, 878, 179 N.W. 534, 14 C.].S.
Charities section 52, p. 512. A significant limitation of the cy pres rule is that the gift's basic purpose
cannot be changed, and property devised to education cannot be judicially diverted to religion, relief
of the poor or sick, or general charity, nor vice versa. 14 C.].S. Charities section 52, page 517; Board of
Education of City of Rockford v. City of Rockford, 372 Ill. 442, 445, 24 N.E.2d 366, 371, 372. The
testator here was acting within her undoubted right to designate the beneficiaries of her estate, and
the law and the courts are bound to respect her clearly expressed wishes. However, as here, where the
bequest is to a named beneficiary and no specific charitable purpose is directly expressed in clear and
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unequivocable terms, the difficulties attendant to a proper determination are manifold. If the
charitable character of the bequest had been apparent from the will, all doubts would be resolved in
its favor. Wilson v. First National Bank, 164 Iowa 402, 414, 145 N.W. 948, 952; Mary Franklin Home
for Aged Women v. Edson, 193 lowa 567, 573, 187 N.W. 546, 548; Eckles v. Lounsberry, 253 Iowa 172,
181, 111 N.W.2d 638, 640; In re Estate of Small, 244 Iowa 1209, 1227, 58 N.W.2d 477; In re Estate of
Ditz, 254 lowa 444, 449, 117 N.W.2d 825; Chapman v. Newell, 146 lowa 415, 423, 125 N.W. 324. In
passing on the questions presented to us by this appeal, we must be mindful that courts have no more
authority to make wills for the dead than contracts for the living, according to judicial notions of
fitness and propriety, and that it is much the duty of courts to uphold and enforce a will after death
as to uphold and enforce an individual's contracts made during his life. Klumpert v. Vrieland, 142
Iowa 434, 436, 121 N.W. 34; Beidler v. Dehner, 178 Iowa 1338, 161 N.W. 32; Bash v. Bash, 9 Pa. 260;
Dodge v. Williams, 46 Wis. 70, 1 N.W. 92; 50 N.W. 1103. Courts generally subscribe to the view that
charitable bequests shall not be permitted to fail or lapse for lack of definiteness as to the purposes
of the bequest. In re Estate of Cleven, 161 lowa 289, 293, 294, 142 N.W. 986; Klumpert v. Vrieland,
supra. Indeed, had the will under consideration here expressed any charitable purpose, the cy pres
doctrine could be applied. Lupton v. Leander Clark College, 194 Iowa 1008, 1017, 1018, 187 N.W. 496;
In re Estate of Nugen, 223 Iowa 428, 434, 272 N.W. 638. All parties to this appeal contend the intent
of the testator must be determined from the will as a whole. We agree. Each paragraph of a will must
be read in the light of the other provisions, and if [173 NW2d Page 871]

from a reading of the will as a whole, intent of testator is manifest, technical rules of construction
must give way to indicated intent. In re Estate of Ritter, 239 Iowa 788, 796, 797, 32 N.W.2d 666, 2
A.L.R.2d 1301; Old Ladies' Home of Muscatine v. Hoffman, 117 Iowa 716, 717, 89 N.W. 1066, 1067. If
the language of a will is unambiguous, plain and certain, the intention of the testator must be
ascertained from the will itself and nothing else. In re Estate of Thompson, lowa, 164 N.W.2d 141,
146. In re Estate of Artz, 254 Iowa 1064, 1070, 120 N.W.2d 418, 422; In re Estate of Zang, 255 lowa 736,
739, 123 N.W.2d 883, 885. Extrinsic evidence to show testator's intent may be resorted to only in the
event there is determined to be ambiguities in the provisions of the will. In re Estate of Zang, supra.
We perceive no ambiguity in the testator's will before us here.

Certainty of purpose in the dedication of an estate to charitable uses is fundamental. Chapman v.
Newell, supra. Cases of this character must be determined upon principle according to the peculiar
facts of each case. The will under consideration here contains no provision for reversion. Obviously
the testator could not have contemplated that the provisions of her will could not in some way be
carried out, and that her property would ultimately pass to her heirs. She did not, however, state or
express a purpose in her will for which the bequests in [tem Nineteenth were to be utilized, simply
naming beneficiaries in such item. If this court were to adopt the construction for which counsel for
appellant contends, it would be in effect making a will for the decedent, and reading into the will
something which is not apparent from an instrument which is not in any sense ambiguous.
Resultantly, therefore, we must conclude the trial court was correct in finding there was no possible
construction of the will of the testator justifying the application of the doctrine of cy pres with
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respect to the bequest in the will in favor of Good Shepherd's Home, and in ordering the devise to
Good Shepherd's Home to lapse and to pass under the laws of intestacy.

II. Appellant asserts section 504.11, Code, should have been applied to the residuary bequest made to
Good Shepherd's Home. Section 504.11 provides, "When a local religious society shall have ceased to
support a minister or leader or regular services and work for two years or more, or as defined by the
rules of any incorporated state, diocesan, or district society with which it has been connected, it shall
be deemed extinct, and its property may be taken charge of and controlled by such state or similar
society of that denomination with which it had been connected." The appellant contends that the
Legislature in enacting the cited section, was attempting to incorporate by legislation into the
codified law of this state the cy pres doctrine, and that the appellant is, therefore, entitled to the
benefit of such section. We must conclude, however, that the cited section applies only to property
vested in extinct religious societies at the time the corporation ceased operations. A nonprofit
corporation upon the surrender of its charter, ceases to be a body corporate just as would a
corporation organized for profit. We must conclude that Good Shepherd's Home was not in existence
at the date of decedent's death, from which date her will speaks, and was not qualified to accept and
receive the devise or bequest provided for it in Item Nineteenth of decedent's will. Section 504.11,
Code, has no application to the fact situation in this case.

II1. Appellant further asserts the trial court erred in finding that the one-fourth portion of the
residue passed to St. Monica's Home rather than to appellant. We are unable to agree with this
contention. Here again, we are faced with the fact that the testator expressed no charitable purpose
and merely designated her beneficiaries. St. Monica's Home was still in existence. It was at the date
of the execution of testator's will an lowa corporation with its principal place of business at Sioux
City, and was operated by the [173 NW2d Page 872]

Sisters of St. Benedict as a home for unwed mothers and children under four years of age. The same
religious order continued to operate the home until September 1962, when it discontinued its
operation for such purposes but retained its corporate identity under the same name and style, and
on September 16, 1963, began operating as a home for retired persons, or an Old Folks' Home, for
which purposes it has continued to operate until the present. There is nothing apparent from the will
of the testator which would have led the trial court to conclude that the testator intended any
organization other than St. Monica's Home to be the object of her bounty. Had she intended the
bequest provided for St. Monica's Home to have been used to benefit unwed mothers and children
under the age of four years, she could have, and should have, clearly expressed such charitable
purpose and intent in the will itself. For the trial court to have directed the payment of the bequest to
St. Monica's Home to the appellant in this case would have necessitated the trial court's applying the
cy pres doctrine here, and as above stated, the doctrine is applicable only where it becomes
impossible or impractical or illegal to carry out the particular charitable purpose. In re Berry's Estate,
29 Wis.2d 506, 139 N.W.2d 72, 77. A devise to a society or organization existing for charitable
purposes without a declaration of the use to which the gift is to be put is given in trust to carry out
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the objects for which the organization was created. In re Los Angeles County Pioneer Society, 40
Cal.2d 852, 257 P.2d 1, 15 Am.Jur.2d 43, section 35, Charities.

IV. We must assume testator selected language adapted to express her meaning, and that she knew
and appreciated the effect of language used in her will. We must further assume she had knowledge
of the effect of the change of mode of operation of St. Monica's Home and of the complete

dissolution of Good Shepherd's Home. In re Estate of Braun, 256 Iowa 55, 60, 61, 126 N.W.2d 318. In
re Estate of Davis, 204 Towa 1231, 1236, 213 N.W. 396.

We conclude the order and declaratory judgment of the trial court was obedient to the terms of
testator's will and affirm.

Affirmed.

All Justices concur except BECKER, J., who concurs specially.
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