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UNITED STATES DISTRICT COURT FOR THE

SOUTHEM DISTRICT OF FLQRI DA

Miami Di vi si on Case Number: 19- 21986- CIV- MUREN .O JAMES ERIC MCDONOUGH,
Plainiiff, VS.

J CARLOS GARCIA , GARLAND WRI GH X i ndi vi dual l y, and t he CI TY OF HOMESTEAD,
Def endant s.

/

"ORD/R GM NTING DEFENDANTS' MOTION POR SUMMARY JUDGMENT A#D

DENYIYG PLAI NTIFF'S MOTION FOR SUMMARY JUDGMENT

. James McDof | ough sued t wo poli ce officers and the Ci ty of Hof nestead al | egi ng federal ci vi |
rights viol>t ions stemmi ng f rom hi s disrupti ve att endapce at Ci ty H

.all on July 27 and August 24. 2016 and 'an . ar r es t f or cyber st al ki ng on Sept ember 1, 2016. The
Court gr ant s summar y judgz z i ent i n f avor of Def endant s hol di ng t hat t h¢. t wo 1 aw enf or
cement of ficersare

tjyjjsja.municipalentitledtoqualifiedl mmunity

. The Coul ' t also finds t hat Pl ai nt iff fail s o esta . |
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hCotirtfifldssummal.yjudgmentisliabilityashedidnotjuflkradeprivationbfright
s.Finally,te dueotlthestatelaw 'falsearrestelqinlsasthepolicehad probable.catt
setoarrestPlaintifffordisorderlyconductandcyberstal king. Therefore, sl mmary
judgmentis.x grantedin favor of Defendants and agai nst Pl ai nt i ff on al 1 counts.

Ii Factual Backeround Pl ai ht i f f James McDonougl k 'sallegationsstem f'romt hr ee separ at
eencounterswiththe Cityof Homestead' s1a@ enforcementon July.27, . August 24, and
Sept ember 1,2016. The firgt

"4incidentoccurredwhilePlaintiffwajspeakilig¢foretheCityCourfcilohJuly
27,2016, Whe n

k Plai nti ff personall y di reded a comment at Councl | man Mal donado

, then Sergeant Garl and Wri ght,fearing forthesafetyoftheelectedofficials,intelwened
and order ed Plaintifftoleavethe

L]
)

. meeti ng and Ci ty Hal | in accordance' wi th t he Ci t y's Rules of Decorl z m. A few weeks | ater,

éPlaintiffreturnedtotheityCouncil meetingon August24,2016. BasedonPlaihtiffsdi
snl ptive cc mduct at t he Jul y 27 meet i ng, t he pol i ce depart ment i ssued a t res pass war ni ng t
o Pl ainti ff precl udi ng' hi m f rom entdri ng t he August 24 Ci ty Council meeti ng. Sekgeant
Wright advi s ed Plai ntiffof t he t res pass war ni ng when Plaintiffentered CityHallandtol
dhimthattoregainentrytothe City Cotmcil meeting Plaintiffrieededioputther
eques tinwriting.lFollowing. pnexchange wher e Pl ai ntiff gave Set geant Wri ght hi s mi
ddle fiqger Emd t hresened t o sue, t he policearrestedPlaintiffon. August 24, 2016 for di
sor der l y conduct . Af t er bei ng r el eas ed, Plaintiffthen admittedlypostedonlik'e
comments per sonal l ydii ect ed at Of fcer Monaco, wher e
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j he sai d he wbul d bl ast Of fi cer Monaco' s address. z Dei ect i ke Davi de Mataarrested Plai
nt | fffor

.3Plaintiffassertsclai msunder42U.S.U.j 1983 for cyber st al ki ng on Sept embe: 1, 2016. vi
olations of his Fi rst and Fourt h Amendment rights and undér state 1 aw for fal se arrest.

A.July 27,2016 Inci dent The City Councilallots's peakersthree minutesto's peaktothe
Mayorandthe City'till

--1..

$jiany m>tterof publiclnteresttothes peaker. The cont ent of t he s peakers'three,1].
Counci | abou

I T mi nut es does notneedtorelatetoanytopiconthe Council'snightlyagenda. On July 27,
2016, .1

bl

jjy..y'.Plaintiffapproached the podi um and spoke of the accountabi li ty of the Hdf neitead Pol
ice:"'

e www.anylaw.com


https://www.anylaw.com/case/mcdonough-v-mata-et-al/s-d-florida/03-31-2022/CKlMnIMBBbMzbfNVL_l_
https://www.anylaw.com/?utm_source=anylaw&utm_medium=pdf&utm_campaign=pdf

McDonough v. Mata et al
2022 | Cited 0 times | S.D. Florida | March 31, 2022

SERY

j1D e pm-t ment, coni pl ai ned t hat Of fi cer Al e jandro Mur guidofalsifiedapolicereport
concer ni ng an . ; i ndi vi dual hamed Rosemm' y Br ackel i ; s pokei p f avor of pol i ce wear i ng body
cnmer as, s t at ed t he ' McDonopgh had an ext ensi ve pri of hi st or y of appearances at City
Coqgnci | meeti ngs. He testitied t hat he flrst

ke at a r peeti ng i n January 20 15 a nd t hen he att ended more t han hal f pf t he meet i ngs f rom
about 2015 t 0 2017. spo Plaintiff Dejo. Pt.1at30. Headded thatoutof 19 meetings,heatt
endedapproxirriately12to16duringthattime period.1tiat36..2 Ofticer Monaco was
di smiss ' ed fr om t hi s ¢ase. ,

.3ridDetectike Mataqualittedimrhunityonhismotionto'dismiss.The Cougrante
Homestead Pol ice Depart ment had rampant nepoti sm, and complai ned t he Chi ef of Ppli ce fal si
fi ed a dest nz ct ion 1 og and retali ated agai nst a ci ti zen for coiplai ni ng of his mi suonduct i n of

fce. Defendant , Garl and Wr i ght , was ser vi ng as Se rgeant at Ar ms of t he meet i ng. The sergeant
at Arms is responsibl e fo' r t he enforcement of t he Rul es of Decorum at Ci ty Copnci |

.'meetings.z] At the ti me

, Pl ai nti ffhad spokep pn 12-16 prior occasi ons' aboutthese topi cs. Plai nti ff Depo. P$. 1 at 36. The
vi deo of t he Jul y 27 proceedi ng was conventional 1y fi led. Jul y 27, 2016 Vi deo ( D. E. 62, 94).

Af t ¢r speaki pg f or t wo and a hal fmi nut es, Pl ai ntiffdirectedacommentto Council man
Mal dongdo stati ng; Gs-f helastpointI'dliketohitoffwithis, M

.r. Maldonado, you | tnow 1' d appreci at e i f you got s omet hi pg t o say t o me, you sayitto my f
ace.' ' Per ceivingthiscommentdirectedat Council man Mul donatlotobeathreat, Ser
geant Wri ght , who was aware of McDonoujh's dozep priorvisitsto CityHall, appr oached Pl

ai htiffatthe podi um and or der ed hi m to | eave.

Atthgtimeof t heinc'ident, Serge'ant Wr i ghtwa: an of fi cer f or 16 year s and had al so
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ffiHetestifiedthathehad persotaallyobserved and/ or served 4 year s as'a Cor r ect i ons O
cerk

bl

..inves tigatedkiol eht'confrohtationsthatwerei mmediatelypreceded bya challengef
or a st atement S i to be made t .o my face. ' ' Wri ght' Af tidavi tai:5(D.E. 64-5). Ser geant Wr i
ght vi ewed

4iv.Inprdertoenjurethrtmeetinjsofthe CityCouncilmaybeconductedinama
nnerthatallowsthebusingssoftheCityto beeffectivelyadminls teredithe followingr
pl es of dreor um's hal I be fol | owed at al | meeti ngs Of t he City Council:'

(a) No i ndi vi dual s hal | . make sl qnder ous or undul y r epet i t i ve r emar ks, or engage i n any ot
her f orm of

behaviorthatdisruptsorimpedesthgorderly.conductofthemeetinj,asdetenhined
by . t he Ma yor and/ or t he Ser geant at Anns. '. "'

### (9 Per sons exi t i ng t he counci | chambers shalldosoquietly.'.(gj"' Anyindividtlal deter
minedtdhaveviolatedtheRulesofDecorum,asdeterminedbythe Mayoror'Ser
geant at Anns may be r equi red to | éave t he Counci | Chaf nbers."'

(D.E.54-6),X4intiff's Exh.F,CityResolutionNo.R2016.-04-424-5/jiv.

3

Plai nti ff' s comment personal 1y di rected to Counci Iman Mal donado to be a vi olat ion of t he

Rules of Decorum. I d atj f7. The City Cot mcil had r ecent 1y c hanged t he Rul es of Decorum. s
The new

... rul es gave di screti on to the Sergear g p, t Arms to ddermi ne . if a person ij disrupti ve >nd
jhoul d be asked to 1 eave.
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When Ser gcant Wr i ght a/pr oached Pl ai niiffatthe podi uma Plaintiffhad apbroxi matelyt
wentytothirtysecondsletttoaddressthe CityCouncil.Id. at8-9. Ser geant Wr i ght i nst
ruct ed the Plai nt iff to leave t he Ci ty Counqi | Meeti ng, i n prder t 6 put more distance between hi
m and the elected offici al s qf | d t6 de-escal ate a potent ial ly vi olent si tuati on. Sergeant Wdght
did nottel [ Plaintifftostops peaking. Wright Affidavitat:8-9.Plaintiffhadstatedthat
he had a fi nal poi nt t o make and was st eppi ng away f rom t he podium when Sergeant Wri ght
approached him. Jul y 27, 2016 Vi deo.

Plaintiffcannotidentifywhat,ifanythingelse hehadintendqdtosaytotheCity
Council..

. Plai nti ff'; Depo. Pt. 1 at 86-87. The video shows Sergeant Wri ght approachi ng Plai nti ff at the '. .

' podi um and poi nti ng toward the door as he asked [ a im t o leave. As Pl aint i ff exi ted t he
chnmbei, he s hout ed t o Ser geani Wr i ght, & (I am goi ng t o sue t he s hi t out of you dumb ass. '
July 27,2016

J.Video (D.E.94). Plainti,ffstatejthathewal kedintothelobbyareaandstated,.t¢Now
we hot Homes t ead jolic¢ o/ ficersagainviolatingtheFirytAmendment ri ghys becauset
hey ar e fuckl ng i di ot s and t hey don' t know shi t. Absol ut el y ridi cul ous. ' "' 1d. Ser grant Wr i
ght as ked hi m not t o be disrespect ful as Plai nti ff then left Ci ty Hal L.

B. The At qust 24, 2016 Tres pass Warni ng andArrest

5 Li ke t he Rul es of D¢corum, t he repeal ed decor um policy al so al | owed for S t g al ny pers on
maki ng i mpert i nent or sl ander ous remarks, or who becomes boi ,s ter ous whi | e addressi ng t he
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council,''to' bedd bar red f rom furt her audi ence bef ore. t he council. "' The re peal ed pol i cy,
howqve r, empower ed only t he Mayor t o dqci de W . het h¢r t p bar t he ! i ndi vi dual . Pl ai nti ff'
s Compl ai nt at 13. The Rul es of Decorum i n ef fect at t he t i me ef t he Jul y 27s 2016 meet i ng
gave t he Mayor oi t h¢ Sergeant ai Anus t he di scretion t o order an i ndi vi dual ,whoviolatedt
he Rul es of Decorum, t o | eave t he Ci t y Counci | cha/ber. "'

Less t hqn one montalater, Plaintiffajainwenttothe CityCouncil meetingon August24,’
a

(2016. 1 n response to t hgpl ai nti ¢ s removal on Jul y 27, Capt ain Raymond Delohn,. a member of t
he City' s pdlicecommandstaff,inquiredwiththe Miami-bade State Attor ney' s Of t ke
regar di ng whet her t he pul i ce depart ment coul d i s jue atrespasswarningtoanindividual
when

"".thatpersonattemptqtoreturntothepremisgsaftertheconduc' tmeritirsgthe
wnrni ng has al r eady

"Exh5.city s Answerstolnterrogatof:Nos. 2. (D.E. 64-6). bel ohn occur red. Def endants .,

. rel ayed Pl ai nt ifps di srt t pt i ve b¢chavior at t he Ci ty Council meet i ng t o the St ate At lonzey' s
Oft ke, who advisc¢d t hat poli ce coul d i ssue a t respass warning aft er the fact. The Stat e Att
orney's Offi ce . confi rmed that a basis exi st ed to i ssue a trespass warning to Pl ai nt iff, based on
hi s acti ons duri ng t he Jul y 27,2016 Ci t y Councii Mee ti pg.Id.at No. 14 & 15.

The 'r e was ameeting by Cityofficialsand poltcetodiscussissuingthetrespasswar ni
ngto Plaintiff. The meetingincludedthe Mayor,t he Ci t y Manajer, t he Chl ef of Pol i ce,
Sergeant

ceejyiye?,5....,.. Wright,and acityattorney. 6 Wright Depo. of Nov. 3, 2016 at 19- 24 ( D.

E. 56- 8). At t he mee t i ng, t here waa agreepent t hat a trespass warni ng be isjued to Plai nti ff to

precl ude hi s znt rance td t he Ci t y' Counci |l meei i ng oh Augus t 24, 2016. ' Wr i git De po. ofMay
7,2021at29(D.E.56-12). Thel:-1)
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-k.1eOment'isauthorizedtoipslbetrespasswarningatoindivikuals.RolleDe
po.of March.; policedep

t 16,2021 p, t 30; Defendant s' Exh. 6, j 2- 341, Ci t y Code of Or di nances (s tatingtha. t police

'"d d mai nt ai n t he peaqe and ai gni t yx of t he ci t y and offcer s have t heattth jotity t o
preserve or er an , t o make ar r¢s t s of ofi knders agai nst t he or di nancus and gt he eity Codeq ' ")
.ID.E.64-7).' Tihe policedepart mezitbased t he deci si on on t he Pl ai nti ff's behavi or at the
July 27, . 2016 meeti ng.

- '"As soon as Plaintid a ppr oached City Hal | on Augudt 24, he began recordi ng on hi s cel |
hone. Pl ai nti f rs Depo. Pt. 1 at 152; Augus t 24, 2016 Ce1 .1 #i z one Vi deo ( D. E. 58) , Wien p

6 The Mayor, Ci t y Manager , and t he Chi ef of Pol i ce have not been ' sued by McDonough, who
chose t o sue t he pol i pe off i cers and t he Ci t y of Hom:st ead.

5

Plaintiffentered CityHall, he was appr oached by Ser geant Wr i ght, who escorted Plaintif
fotitofthebuilaing.plaintiffDepo.#t. 1at155:2-6;Plaintiffs Augpst 24,2016 Cell Phone
Vi deo.

Oncé out si de, Sergeant Wr i ght advi sed Pl ai nt i f ft hat, bgsed on hi s comment s and act i ons at
t he | ast meeti ng, he had been i ssued a t respass warni ng, pfecl udi ng his .entry i nto t he Ci ty
Counci I | peeti ng. He tol d Plai nti ff to leave the buil di ng and Ci t y Hal | premises. Sergeant W ri
ghtadvisedplaintiffhewoulctneedtpwritealekertorequestpermi/sionto

.ret vu. n to ci ty Hal I. Plai nti ff asked if he coul d get t hat i n wril ing and' Sergeant Wzight i ndi
cat ed t here woul d be a r eport . August 24, 2016 Cel | Phone Video. Plaifltiffneverwroteal
ett er, but re t ur ned t o a Ci t y Cot mcil meet ing i n Décember 2016. Plai nti ffs Depo. Pt. 2 at
241-242.

Af ter bei ng or dered t ol eave, Plaintifftold Ser geant Wri ght he | obked f orwar d t o seei ng hi
m at a depbsi ti on. He begq n S o wal k away, gave Sér geal i t Wri ght the middl e fingqr,arid
said G ¢1' m1eavi ng buddy, bye- bye.'' At t he ti me, Counci | man Jphn Burgess was wal ki ng i
ntoCity
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e.:.Halland t wo women Fereexiting CijyHall.PlaintiffDepo.Pt.2at211-7 12; Garci a
Depo. at 18.

bbi ng hi s genitalia.Plaintiffclal msiewasholding'SergeantwrighttestifiedthatPlai
ntiffwaqgra

.hiscnmera Athislefthip,bgtadmitstaattsgijfyouareaskingcouldtheyhave mi
spercei ved t hat |

,t)jbje,,gdat214 was hol di hg my pione at1d t1ot gr abbi ng my genitals,1callseethatt
hats pss....Based on Plaintif fs conduct, Sergeant Wri ght ordered hi In to stop and put hi s
hands behi nd hi s

nl!.!rr.Lxalau.la7vvr!r. ' backandarrestedrlalntlli 10r C11SOrt1eY1y COn(mCt.

Wngnt DeJj o. 0f M ay 7, 2021 at 54. Sergemitwrighttestifiedthatthe CGtptalityof Vs'
behavi br s' ' Wer e capse f or t he di sor der l y conduc t ar res t.

ffed Plaintiffand placed hi muhderarrest. PlaintiffAffidavitatI6lat55. Ofticer
Monaco handcu ! 17.

7?kintocgstodyatapproximately5:30pmandreleasedonbondonAugust252016at
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1pm.Plaintifwastaen,

.PlaintiffDejo.Pt.2at235. Thed haréesweredismissed.PlaintiffDepo,Pt.2at271.
' Offi eer Monaco escort ed Pl ai nti ffto Sergeant Carl os Ga

.rcia.PlaintiffDe po.Pt.1at 180.,

. By the ti me Pl ai nti ff i nteracted wi lh Sergeant Garcia, howevgr, Plai nti ffwas handcuffed and

"agr ecs he al r eady ew he was under arr est. Pl ai nt i f f Depo. Pt. 1 at 179-182. Nevert hel ess

.PlaintifftestifiestiatSergeant Gar ci

, a advised Plai nsi ff t hat he was t h¢ arresti ng off icer and PI ai nti ff was under arrest for t respass.
1d. Rel yi ng on t he i nformati on f ' rom the other officérs,

'*ser gqmz t Gqr ci a aut hor ed t he Auguj t 24j 2016 ar r es t r epor t s, as he was t h¢ morej uni or of
ficeronthescene. PlaintiffDepo.Pt.1at 177,179, 180; Oar ci a Depo. . at 12, 15, 31. Serge ' ant
Er i c Rayez transport ed Pl ai nti ff to t he Hol destead Poli ce Depart ment. Id at 15. P.

lai nti ff , was reluased on bond the next day. Pl ai qt iff Depo. Pt. 2 at 235.

C. The. sé ptember 1, 2016Arrest A f cw days af ' td Plaintiff sarreston A ugust24,.20. 16, Pl
ai nt i ff admi tt edl y post ed .

.,y.1tiplemessagesregarding Of t qce r ] ohn Monaco on a pol i cé bl og websi t e. The nnme of
t he mu
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S %otel !

choik.'x.t..'"t....web:iteis|eoafrairs.' coha

.plaintiyoepo.pt.éat2k4.flaintirpspostsregardingofucer Mouacoincludedthefel
l owi ng s t at ement s:

jyktjzeys Challengeforthecoward. Of ficer.Monacoyoustatediftecwantyoutoweara
bodycam you wil 1. As 90% of ci ti zens want of f i cer s wear i ng bodycam:, I am gi vi ng you an
opportunitytosh.owyoudon' t1lieeverytimeyouopenyougsic')mouth.1willbuyyoua
cam and pqy for' t he ' storage, if you wi l ] agree t o wem' it. You can be t he bet a t es t br . #ou can
cont ac t me at 571- 245-5.410 or ' ' phdzbos@gmai |l . com. Thatisifyou ar e not t he gi ant t wat
weallthirlkouare. Comeone (sicjshowyouhakeaninfitestimalgsic)sliverof.1.]nt
egri ty. A man who is not godd for 1 zi s word, is good for not bing. St ep up t o t he pl at e, bi g boy'.
Cowerdown Andrunlikeasliptail Esic);Feare expecti ng you t(?' be. Alj(? be warned, 1 have
recordi ng duvi ces 'on me atal 1iiinesandanyfurtherretaliatiohwillbegdealtqWiths
pi ftly, g haphlyj, and 1 awful ly. ..

" Also, I wi ll be blasti ng your address, lo thnnks for provi ding t hat.

7

"PlaintiffDe po.Pt.2at 248, 250; Def endant s' Exh. 7, Of f ens eu hci dent Report No. 160830-
0016,at 3 (D. E. 64-8). As aresul t of t hese. pos ts, Of f i cer Monago becamb conc¢r ned f or hi s f
amily's,

.'.safetyand reporteaplaintiff'pcommentstothecitysInternal

, Affai rs Depadment. f#. ; Mataj De po.at1.Det¢ctive Matainvestijated Of fi cer Monac6's
compl ai nt s, whi ch i ncl pded s ubpognas t o t he pol i ce bl og, | eoaf ? ai rs. com,

.t o confi rm Plai nti ff s auth
. orshi p, controll ed cal Is wi th Pl ai nti ff, qnd consul tati ons wi th. the Mi nm' i -Dade Stat e Att
orney' s Off ice. Defendants' Exh. 7 at 7; Mata Depo. at 30. Det ect ive Mata spoke t € Miami- Dade

Assi stant St ate Att or ney Hedrick, who adki sed hi m that probable ' cause existed to arrest Pl €i nt
if f. .ft f; Mata' Depo. at 34. Plainti ff was ér r es t ed on September 1, 2016 f or c yber s t al ki ng and
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wi t nes s t amper i hg. Def endant s' Exh. 7 at 7- 8. On Sept ember 2, 2016, Mi a mi - Dade Cri mi ual'
coul 't J udge Mi ndy Gl azer det er mi ned t hat pr obablecauseexistedioarrestPlaintifffor
cyber stal ki ng Lt t ri ng Pl ai nt i f fs bond hear i ng. Def endant s' Exh! 9, Tr . of Sept . 2,j0' 16
bond hearingat11(D.E.64r10). Plaintif fwas r el eased on bond €, day | ater on Sept el pb

. er 2, 2016. Plai nt iff Depo. Pt. 2 at 262-63. The State Att orney's Of fice did notitecliatges. Idat
271.

D. Crosa- Mot i unsfor s' t /-mt z r y Judgment

for summaryjudgment on t he Platntiff s Seeond Amended Compl ai nt. Def endant s move Pl
aintiffsulaimsareasfollows: (1) Cotmt1lisa42U.S.C.j 1983 cl ai m agai ns t Ser geant Wt i
ghtforviolating PlaintiffsFirst Amendt hentrightson]July27 2016;(2) Count2is'aj
1983 cl ai m

*."against t he Ui ty of Homest ead undei' hfonel I v. De p ' t o fsoc. Servk, 436 U. S. 658 (1978) 8 f or

:/ Firs t Amendment r i ght s on July 27,2016;.(3) Count3isaj1983 clai mviolatingthePlai
ntifsagainst Sergeant Wri ght for vi olat i ng the Pl ai nt iff s Fi rst Amendment rights on August
24, 2016;

S Monel | pr ovi des t he f ' r amewor k f or muni gi palliabilityinj 1983 casesand st ates t hat
muni ci pal li abi ity cannot sol el y . be pr emi sed on t he exi st ence of an e ' ni pl oyer- empl o#ee
rel ati onshi pwith'atortfeasoy.

8

(4) Cotmt4isastatelawfalsearrestclai magainsttheCityof Homestead fort he disor
derly.
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".conductarrestonAugust24,2016;Y) Count5isajl1983claimagainstSergeantWrig
htforviolatingthePlaintiffs Fourth Amendmentrightsforfalsearrestop August
24,2016;Y) Cotmt

"61isaj1983clai magainstSer geant GarciaforkiolatingthePlaintiff éFourth Amendr
peqtrights.’

.forfal searrestonAugust24,2016;and (7) Count7isastatelawfalse Mrrestclaimagai
ns t t he Ci'ty of Homestead for acti ons on Sept ember 1, 2016. The i ndivi dual defendants,
Sergeant

t.
. Wright and Sergeant Garci a are movi ng for qual ified i mrr i uni ty as t o Counts 1, 3, 5, and 6. The

City moves f or summaryjudgmeritonthe Monellclaim, Count2,statingthatafinal poli
cymaker

bl

"didnotisjuethetrespassdecision.'fheCityalso

,argues t he s ' tat e 1 aw fal se al - rest clai ms in Counts 4 and 7 are al so foreclosed as the poli ce
had probabl e cause for t he arrests. Plai nti fffi led

:.acr0ss - motion forsummaryjudgmeptasto;l1seven countsrequestingthe Courtfind
Defendants li >ble as a mat ter of 1aW.
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L4
Lezal St anda/d .

u.Fed. R. Civ. P.56 provi des,G : sl zmmar y judgmentisappropria'tewhere.thefec¢isno

'genuineissueastoanymaterialfact'' andthemovingpal-tyis(entitledtojudgment,
asa.matterof 1aw.'''See Al abamav. N Carol i na, 130 S: Ct . 2295, 2308 ( 2010) ( quot i ng Fed; Rk
Civ.P.56(a)).".

, j The existenée of some fact ual disputes between 1 i ti gants wi I | notn defeat an otherwise properly

."ground motion forsummaryjudgment; G ttherequirement' isthattherebe' nogenuinei
ss ue tf

j':'"1,fadt.'' Ande rson 'v. Li berty L obby, I nc.,477 U. S. 242, 24@ (1986) (emphas i s adéed). "t
.materia

1!. Mere S & met aphysi cal doubt as to the material facts' ' wil l. not suxce. Mat sushi t a El ec.
Indus. Co. ;;

-3!,.",j1v. Zeni t h Radi o Col p., 475 U. S. 574, 587 (1986).
The basi c i ssue befor e t he coul ' t on a mot i on f or summary judgmentis tiwhet her t he evi

dence present sasufficientdisagre¢gmenttorequiresubmissiontoajuryorwhetheritis
o)
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"one- pi ded t hat one part y mus t prevail asa mat te r of law. ' ' Ander son, 477 U. S. at 251 (1986).
The

movi ng party has the burden of showing the . ab

.sence of a genui ne issue as to any material xfact, apd i n deci ding whether the movant has met this
bt I rden the court must vi ew the movant' s

'"evi dence ahd a1l factual i nferences ari si ng from it i h the | ighj most favorable t o t he
nonmovi ng act y.Al l evv. vyson Foods , I nc., 12i F. 3d 642,646 (11th cir.1997).'-1 f reas onabl e
mi nds coul d p di ffer oh t he i nferences arisi ng from t mdisputed fact s, t hen a court shotl 1 d deny
sl 1 mmary

"judgment.'' Mirandav. B t# B Cash Grocery Store,lInc.,975] ?.2d 1518, 1534 ( 11t h Ci r. 1992).

111. Leeal AnAlvsis,. ' Resolution oft he cross- motionsforsl]lmmaryjudgmentrequirest
he Court t o exami ne t he dbct ri ne of qual i fi ed i mpuni t yand muni ci palliabilitytmdyr
Mgnel lv. D@ ' f o fsoc. Senw, 436 U. S. 658 (1978). ' I n t hi s case, t he pati es agr ee t hat ' ser jeant s
Wrightahd Garciawereactingwithinthelrdiscretionaryauthorityandthe Courtwill
need onl y deui de whet her t he of t kers r

'violatedclearlyestablishedlaw. Toresolve PlaintiffsclaimsagainsttheCityof
Homes t ead, t he cour t wi | | exsmi ne whet h¢r t he piaintifrcanestablishaclaimfbr munici
palliabilityb.ased on
'1dat692-93Y¥ndingthatj1983Cc¢cgzmotbeeasilyreadtc?thedecisionofafinal
policymaker.imposeliabilityvicariouslyongoverzzingbodiessolelyozithebasi!of
t he exi st ence of an empl oyet - empl oyee rel pli ons hi pwithatort feasor.").

A. Qual sedlmmuni ty

fifromliabilityunder412.

U.S.C.j1983, unl ess Qualifiedi mmunity protedtsstateofcerstheyviol ate a stat utol y or
cogst i tut ional ri ght t hat ' was clearl y establ is ' hed at the t i me t he al 1 eg:d vi ol at i on t ook pf
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ace. Gi | more v. Hodgesn . [j8 F. 3d 264, 272 (1 1t h Ci r. 2013). (t - f " he pupose of E qual i fi ¢d) i
mmunityistoallowgovernment of fkialstocan.yout'their'discretionarydutieswithout
the fear of personal | iabi li ty or harassi ng li ti gati on, protecti ng from sui t § all but t he plainly i
ncompet ent or one who'isltnowinglyviolatingthefederallaw.'''Id(quotingfeev.

Ferraro, 28
.417.301188,1187 (11 th.Cir.2001(9.

To establi sh a qual ifi ed i mmuni ty defense, C ¢ t he publ ic oo ci al G must fi rst prove that he was
acti ng wi t | ain the s ' cope of hi s discret ionary' authori ty when t h¢ al | egedl y wrongful acts
occurred.' "' nnyar d.v.inlson, 311 F. 3d 1340, 1346 (11t h ci t. 2002) (qt t ot i ng Lee, 184 F. 3d at

'"1194). G $ To act wi t hi n t he scopu of di scr et i onar y aut hori t y means t hatt t h: actitjns
wer e (1)

--""1190 (11t h Ci r. 2002) and Wil l i ngham v. f oughnan, 261 F. 3d 1178, ,
t.)'-i!'"""dtiesand (2.)withinthescopeof(hisq'ijl1!
; under t aken purs uant t o t h¢ per for mance of Et he of ficers)u.

1.

y

jj'Jjlauthority.'' Collierv.Dickinson,471F.3d 1306, 1307 n. 1 (11t h Ci r. 2007) (quot i ng f
enzv...
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:, Wi nburn, 51 F. 3d 1540, 1545 (11t h Cir. 1995) ). Pl ai nt i f f doej not di sput e t hat t he 6f t ker s
were acti ng wi thi n t he scope of t hei r di scret ionary authori ty.

ltoric:theofficiklhasdoneso,theblzrdenshift!tothéplaintifftosatisfythefcll
owi ng t wo- prbnged i nqui ry: (1) whet he r t he fact s t ha ta pl ai ntiffh>s showh make out a vi
olationofa

titutiololright;'and,(2) whethyrtherightatissuewasclearlyestablishedatthetime
of t he COnS def endant ' s mi stonduci' ' Gi | mare, 738 F. 3d at 272 (ci t i ng Pear sén v. Cal | ahan,
555 U. S. 22j,

.2232(2009) ). The Supr epe Courtclarifiedin Pcar sonthatcourts may e xer ci se t hei r sot md

jjyuoj-tjwdiscretionindecidingwhichofthetwoprorigsshouldbeaddressedfir
gtng.

"cirtuf r i st ancbs of the caae ate hmt d. Pearson, 555 U. S. at 236.
cfplaintiffscan meettheclearly'establishedrequirement.intme6fthreeways: (1) by

u..oihtingtoamateriallysimilardecittonofthe Supreme Cottrt,of EtheElevent'h Ci
r cui t Cqtlriof P Appeal sj, or of i he supr eme coutt of t he st at e i n whi ch t he case a ros z; (2) by
es tablijhingt hat¢abroader,clearlyestablishedprincip'leshouldcontrolthenovel fact
g' of t he case; or (3) by convi nci ng (t he coul 't ) t hat t he uase i s one of thoserareonz: thattfi
t swithihtheexceptioncjfconductwhichsoobviouslyviolatesthgejconstitutionthat
pri prcasel'awis unneces saryk ' "’

Powel 1 v. Snook, 25 F. 4t h 912,920 (11 t h Ci r. 2022) ; Norri s v. Hi gks, 855 F. App' x 515,521 (11th
Cii. 2021).

'The plai ntiffmujtrel yondecisiopal1awto meeteitherofthefirsttwouriteria.Powell
,25 F.4that 920 (ci ting Vinyard, 311.F.3d at 1351) (noti ng t hatin t he fir st met hod we ¢ s 1
ook at ' precedentl hat'istiedtoihefacts''whileinthesecond met hodwel ook for G % br
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oad statementsof principleincase law (lhat)arenottied.to palicularizedfacts'')(
emphas isomitled). The Eleve nt hiitadded that undert he second and thi rd cri t eri a court s
shoul d I ook for ( G obvious cl arity' ": t & acrcu, . pri nci pl e or provision so ul ear that, even wi t
hout speti t ic gui dance from a deci si on ihvol vi ng

.'materiallysimilarfacts,theunlawful ness of t he off i cer' s conduct i s apparent.'"' 1d. (ci
ting

.'vinyard, 311 p .. 3d at 13se-51) (woung t hat - - br oad s t at ement s o?pringi pleincaselaw...
canclearlyestablish1aFapplicableinthefuture' tobifferentjetsofdeiailedfacts"’
and t hat t he

"1 t wordj of the pert i nent federal st atute or federal consti t uti onal provision i t | some cases wil |

be

8jj."...(specificehoughtoestgblishclearlythelawappllcableto particularconduct
ahd ci r cumst ances ' '). In al1 t hree met hods, t he j G f sali ent questi on' is whether t h¢ state of t
he 1 aw at t he t ime of t he

".incident gave (t he of ficetqc¢fairwarping' thatltisconductwasunlawful.''Id.(quoting
Pere z v. ' Sus zc t ynski, 809 F. 3d 1213,1222 (11t h Cir. 2016) ) (addi tional ci ta tibns oml t t ed).

Countslan].'

.J 1983 tl ai msfor ti r stAmendment nol at i oh against I T J . ri ghta. Jul y 27,2016 Inci dent
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. Wi ht has moved for qual i led i mmunitytoshieldhimfromliabilityforhissergeantrg
act ions on lul y 27,2016 when he ordei ed Plaintifftoleavet he City Council meet i ng approxi
métel y t wo and a hal f mi nut es i nto hi s three- mi nute speeoh. Plai nti ffs burden is t o show t hat
Ser geant Wrightrsactionsviolaiedc'learlyestablishedlaw.

Geherall y. ci t vcommi ssioh meet incs are St 1 i mi tud' publi ¢ fora' ' meani na thatacitycan'
R”’.l*‘hlIIII.IIK.V*VVVVZ.|<

4.

.lacelimitsonpublic..commentary. Rowev.CityofCoceajFla., 358 F.3d 800,802 (11th Ci
r. P

<'2004). Ws.a 1

.imited publicforum,acitycouncil meetinjisnotopenforendlesspublic

; . comment ary speech'b

.ut i nst ead ip si mply all mi t ed plat form to di scuss t he t opic at hand. ' ' Id at 807. I n t his c>s e,
t he Ci ty Resol uti oh all owi ng f or publ i c comment al | owed s peaker s t o si gn i nt o the meeti

ng ahead of ti me, a' nd to speak to the council on any matt er pert ai ni ng to Ci ty busi ness orup t o
t hr ee mi nut us. ' rhe civ, s. Rul es or oecor um set k ort

.hastruct ure to 1, 0th heazmembers pf t he communi t y and t o move meet i ngs al ong efficientl y.
Cont ent-neut ral ti me, place, and mar mer r' estrictions, such as t hose i n pl ace by the Ci ty of

*

. Homestead, are per missi ble i f t hey are narrowl y drawn to achi eve a signi ficant government al ' i
nterest pnd i f t hey al low communicati on t hrough other che amwls. Jones v. Heyman, 888 F. 2d '
1328,1331-32(1 1t h Cir. 1989) I t - ' he Supr eme Cour t has r ecogni zed t he s i gni fi cance of t he
government' s i nterest i n' ct mducti
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.ng or der ly, eff i ci ent meet i ngs of publicbodiesk''Id.(citingCity..
"' of Madi son, Joi nt Sch. Di st.v. Wi sconsi n Enl pl 6 yment hel at i ons Comm 3,
429 U.S.167,176 n. 8.

'(1976%. Thg ques tionin this caseiswhet her Sergeant Wri ght ' s deci siontoorder Plaintiff
tb

.z 'l eave was a cont ent - neut r al t i me, jl ace, and manwerrestrictlonnatvowlytailoredto
achi eve t hat i nterest.

I nJones v. He yman, t he Mayor expel l ed t he plaintifffromth] meetingandth:ilsuewas
whet her the Mayor' s acti or f s st emmed from di sapproval of the plai nti fp: message or froni t he pl
ai nti ff' s ' di awpt iye conduct and fail ure to adhere to the agenda it em t mder discussi on. The '

plaintiffin-thatcasestated tothemayorCtgijfyoucan'tstaygerman:inyotlrmind,
t hat ' s your pr obl em, not mi ne. "' I d at 1329. When t he pl ai nt i f f was war ned t ha t f urt her out
btz rstswould

"htes ponded t 6 t he mayor: $ I don'it ht nkyou arebigenough.''Id Tie mayor,resultinr
emoval , e

,j,testiiedthattheplaintiff sttdijruptivebehaviorwould worsenifigncred,thatgpl
aintiftl'' presentedapojsiblethreatofviolencetothecommission,ahdthat(plaintiff
j quest i oned t he

"thotit/topresideokerthemeeting.''Idat1332.' The El event h Cir cuitfoundthqtthe ma

yorsauplaintifffailedtoestablishthattheexpulsionwas content - based, rat her t han f
iom' t he need t o
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"cont inue t he order 1y progress i on of an al ready | epgt hy commi ss i on meet i ng. Id.

I
".*.'LikeinJones, tuz. meeting'ssergeant-at-Mms,wright,clai mshewaschargedt
mder t he Ci tyr s Rul es of Decorum wi t h mai nt ai ni ng an order | y meet i ng. I n keepingwitht
hai dut y, Sergeant Wri ght , [ i ke t he mayor i n Jones, per cei ved Plainiiff's cor hmentsdirect
ed t o Cot mcil man Maldonado to be

. a t hreat. Plai nti ff st ated that i f Council man Maldonado had somethi ng t o sayto1ld sayi t to hi
s face.''Li ke in Jones, t here i j a si gnifi cant government interest i n preservi ng the Orderl y admi
nistrati on Of a governmept meet ing. St | rel y, Sergeant Wri

, ght, 11 ke t he mayor i n Jnnes, was concenl ed the t [ disrupti ye behavior woul d worsen i f i gnored.
"' f#. Given t hat the Plai nti ff spoke for al most the ent iret y of his al lotted ti me and had spoken
on prioroccasionsontltesametopics,théreisnothingillthisrecurdtosupporta concl
usionjhatthedezision to ask hi p to | eave w:s bajed on t he cont ent of his speech and not what
he said to t he Couflcil ma n, which couldleaetoagreaterdisrupiionoftheméeting.

. The next i ss ue i s whet hei t vexpul sion from t he meet i nli was nar rowlytailored' toachi
evetheintzrestinanorderly Yeeting.¢sg-flherequirymentofnairowt:iloringissati
sfied 1solongas $he...regulatibn promotes a stt bstanti al government i nterest .t hat would be
achieved less ef f ect i vel y absent t he regul ation. "' 'ld at 1334 (quét i ng Ward v. Rock agai nst
Raci sm, 491 U. S.

..€781,7997800(1989)).."'I 'he El évent h Cimui tin Jones found t hatit'wasnotitsroleto'
second- gues s t he mayor s deci si on, but r at he i whet heri t was plausibletuatthe plaintiffi
n Jones woul d have del ayed t he meeting ol tct mtintledtowanderfrozrjthusubjectin ques
tion.S Thisisajudgmentcallthata presidingofficerand parliamentaziafl mustmakewi
t hout. t he benefi t of
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er r onepus j udgment cal l on . t he part of a pres i di ng of fi cer does hot automatical 1 v ci ve rise to
li abili'tv for a consti tuti onal to1 4. "' Id at 1334.

Inthiscase, thePlaintiffadmi ttedthathe uhderstood why Ser jeant Wr i ght pe rceivedI1is

.j . ..speech to be a threat. Unquesti onabl y, the statement personal | y di rected at Counci | man
Maldonado was disrupti ve. Pl ai nti ff had al ready ' al most compl etéd 1 lis al | ot ted ti me and
spok¢n ' " about al 1 the matt ers he Fi shed to raise. Indeed, he stated t hat he was on hi s ¢ E last poi
nt. ' ' The vi deo shows t hat Plai nti ff was pul li ng away fmm the podi um as Sergeant Wri ght
approached hi m. Sergeant Wright asked Pl ainti ff to leav

.r but did not order him t o stop speaking. The vi deo evi dence s hows t hat Pl ai nti f f cont i nued t

o s peak as he exi t ed t he chamber and as he wal ked out si de. Final 1y, t he r ecor d s hows t ha t Pl
ai nt i ff had di scussed t hes e mat t ers . on ot her occasi ons, havi hg participateein12to.16 pr
ior City Copncil mertipgs. Plaintiff. alsoparticipatedin lei sure refl ection. An

meet i ngs aft er t he J1 z1y 27,2016 i nci eent. Plai nti f f De po. Pt. 1at 36, , 38; Jone s, 888 F. 2d at
1334 (s tatingthatther ¢ mustbealterhative chnnnel s of commt micationto'avoida Fir st
Amendment vi ol at i on).

'The cout t f i nds i hat ber geaf [ t Wr i ght di d notvidlateclrarlyéstablished 1aw when orderi
ng Pl aint iff to | eave t he Jul y 27, 2016 meeti ng.Li ke t he El event h Circui t i n Jones, t h¢ Cot t rt
cannot second- guess hi s decisi on to mai nt ai n an orderl y meeti ng it z vi ew of a st atement ' . t

hat even Pl ai nti ff admi ts could. be perceived as at ht eat and i s, at t he vel ' y | east, disrupti ve.
The

'-téorderttjleavewasnearthetail-eudof Plaintiffsallotteltirileand' did notprecl
ude Plaintiffaom])

SOERRFS

»,jTj.,-continuing to Cpeal c as he exi ted t h¢ chamber. Notabl y; a plai nti ff' s prot ected speech
isonly21.),.
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bl

(j!)!!'ffected Gdifthedefendant' gallegedlyretaliatoryconductwouldltkelfdetera per
sonofii'édverselya

)

"11)""-:11ordi nary fi rmness from the exerci se of Fi rst Amendment rights. ' ' Bennet t v. Hendri
x,423 F.3d"'!"

.e.1247,1254 (11 th Cir.2005). Thisisanobjectiveanalysis,whichc¢sallowsforaGweedi
ng out '

funct i on when t he i nj uri es cpmpl ai ned of aretrivialoramotmttonomorethana.dezrlf
nfvlz k zinconveni enc'einthe exerci se of Fi rst Amendment rights

.""16 L at 1253. Not onl ywas Plaintiffs.

. ' s peech object i vel y not advers el y af f ect ed, i ndeed he spoke as V exi t ed t he chamber , but al
s 0 any

") al leged Fi rst' Amendment viol ati on, is . de mi ni mus as Plai nti ff st ated he was on 1 lis tl ast
point "'
. "and car mot recal I wha t el s e he Fant ed t o di scuss. Accor di ngly, the CotlitfindsthatPl

aintiffhasfiledtomeethisbmdentoshoW jergeant Wri ghtviolqtedclearlyestablished
lawon]uly27, a2016 and he is enti tl ed to quali fi ed i mmuni ty for Col mt 1.
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"motion forsummaryjudgment on Count 1.

The Court denies the Plai nti ffs
Plaintiffcitestotwocasestostatethattheclearlfestablished1aW precluded Ser geant
Wrightfromorderinghimtoleave. Thesecasespost-datetheincidentinthiscaseanbt
heref ore, afe i f 1 appli cabl e i n a qual i figd i mmuni ty anal ysis. Wat ki ns v. Cent . Broward Reg'|
Park, 799 F. App' x 659 (1 1t h Ci r. 2020), . Uni t ed St at es v. Baier, No, 4

.:21- mj- 09- MAJ, 2021 WE 318311..4.$(...(R.D.Fla.Jan. 25,2021).

b.azlzl gnxf]42016 Inci dtnt Count 3 agai ns t S¢r geant Wr i ght i s bas ed on t he t r espass war

ni ngissued.toPlaintiffon August 24,2016, wh¢n he s ought t o ent er t he Ci t y Counci | meet
i nj onl y 3 and ak hal f weeks af t er

"his outburst of 1 Jul y 27, 2016. Sergeant Wright moves for qual i fiedirrimllnityon.thisclaim
arguing that '"hedidflotviolateclearlyestablished1awandthathereliedontheadvice
of t he ' Mi ami - Dabe Staie Attorney s Of ficeinenforcingatrespasswarningastothePl
aintiff.

' " Having previousl y fotmd that the Ci ty Counci | meeti ng is ali mi ted publi ¢ forum wi th a

'.significantinterestinconductlgorderlyandefficientmeetinés,thrCout'tmustexami
ne whet her

"t he trespass warning i s a content -neutral ti me, pl ace and manner rest ri cti of | narrowl y tai lored
to
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1p.

.; serve i hat si gni f i cant goyernment al i nt er es t. The pol i ce de pm ment i ss ued, and Ser geant
Wrightenforcel,atres passwarning precltzding Plaintifffromenteringthe meeting
because of Pl aintiffs

recept disrupti ve behavior as he left t he Ci t y Counci |l meeti ng. There i s no record evi dence t hat
.1 this decision was consent-basqd. I ndeed, t he record shows t he Plai nti ff had part ici pated and

"lidis putedrecordevidence s hows t hats poken on t he same t opi cs on 12-16 pr i or occasi

T A\l

ons. e un. -

""plaintisdidnot!leave the chamber qui euy, as requi red by the Rul es o¢ oecorum. Indeed, the

t'$tlam goi pgtosuetheshitputPlaintffagreedathisdepositionthathesaidto Setgeant
Wr i ght: . of you, you dumb ass. ' ' I-1e adpit qthat peoplei

.n the chamber coul d hear hi m. Plai nti ff Depo. Pt.. 1 at 92. The vi deo of t his i ncident shows the
Pl ai nt iff sai d this as he was exi ti ng the chqmber. Vi deo of Jul y 27,2016 (D. E. 94) . Pl ai nt i ff' s
comment ean be eas ilyheard on t he video t akeninside'theCityCouncil chamber.Plainti
ffal sosaidoutloudthatG¢gwlell, now we have Homestead pol ice officers agai n vi olat ing
the Fi rst Amendi | wnt because they are f ' ucl dng idi ots, and dol t' t khow shi t. "' Pl ainti ff Depo.
Pt. 1 at 94.

Given thi a unrul y and di ' srupt ive behavi oi on Jul y 27, t he Mayor, C

.1ty Manager, Pol ice ' chi ef - Rol | z, ser gema t wr i ght and ot Uers mei t o kl scuss appopriate
meas utes. undi sput edl y, t he

licedeparimhenthastheauthoritytoissueatrespasswarningin'thiscontektto
prevent po di sordef ' 1y conduct at a, government meet i ng - adeci sion thatisconsiltentwitht
he Rul es ot Decorum. ' The record supports t he concl usi un t hat t he trespass warning was based
on Pl ainti ff s

"idencetospggestit'ilybeh.aviorweeksearlieratthe]July27 Veetrfgandthereisno
recordev:jullru
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4 'was a' content-based decisi oh. 1!j

i
2””

Havi ng f ouhd t he deci s t on t o be cont ent - heut fal , t he coul ' t mus t exnmineifthetres pass

.3 K'"""uj.twar hi ng was nat r oFl y- tail ored. (Tjhe r equi rem¢nt of nar rowtailoringisjat
isfiedsolongaste'

.'.regulatton pronoiesasubstantial gover nmentinter es t t hat woul d be acl zeved | ess ef f
ectively

.. Jones 888 #. 24 at 1334 ( quot i ng kard v. Rock agai nst Raci sm, 491 U. !. absent t he r egul
ation.,781,799-800(1989)). Tot hatend, t hetres pass wmminglssuedtcjPlainjiff who
wee ' ks bef or e

distupted a Ci W Cot mci | meet i hg wi th ct ] rsi ng and threats of li t igati on, promotes t he
substantial
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. kover nment i nt er est of mai nt ai ni ng ' . an or der | y meet i ng. Se rgeal i t Wr i git al s o pr ovi

ded t he

i'"hPlaintiffcou'ldazameterstmderwhichPlainiiffcoud gainreadmission.Thisisnot
acasewereP.

"J'""iitfact'ser geantwrighttoldPlaintiffhesipplyneeded potrequessreadmissionto
the meenj. T1,

ct'i'"hl8lbeapolicerepot't.XtthpughPlainiitfdidnottoputtherequestinm-iting
antatterewOucomplywiththeorder,bysubpittingawriéenrequestforreadmission,
he was nevert hel ess abl e to remrn to t he Ci ty Counci | meet i ng i n December 2016. Serge:ét
Wright di d not viol ate cl earl y establi shed 1aw wheu he enforced t he trespass warni ng,and provi
ded procedures for the Pl ai hti ff to ret urn to Ci ty Hal L.

The El event h Ci rcui t éase 1 aw is al so clear t hat al t hough a ci ty hall is a government bui | di ng,
t he public does nothaveaconstitutionalrighttovisitCity'l-lall'f¢ctmderallqir

cums t mwes and atal 1times."' ' Catronv. Cityo fst.Petersburg, 658 F. 3d 1260, 1267 n. 5 (1 1t h
cir.2011); Bl oedurv'v. ' Grz /bc,631y'.jd i21a,1éju (11 thdir.2011) (G (Itis by nowclearthatt

he Fir s t Amendme nt dog¢s not gua pnt ee acces s t o propertyjustbecauseitisownedbytlie

,,-tjacir2020)(c¢tpolice oft enask governmgltt.); Peeryv. Cityo fMiami, 977 F. 3d 1061,
1071 (1¢t.

"indi vi duals to temporari 1 y 1 eave publ ic spaces, and doi ng :0' does not create a cunst i tut ional

"""lIthedetisiontbpreclude Plaintifffrom' enteringaCityCouncilmeeting''E depri
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vation..Cel-taihy,:...

N

; 1'jdesnotviolat e clearl y establ ished | aw, where the Eleventh Ci rcuit I fl as i1: weekg aft er his
out butst o

,, - - authori zed local governments to | i mi t access as | ong as a trespass warni ng provi des i,
procedure ctfortherecipientofattespasswarning'tochéllengetheWarlling.'"Catron,
658 F.3d at 1267.:

11 Eveh i f the trespass wérni ng was not natrowl y tai lored? Poul aki s v. Rggebs, 341 F. App' x!"!
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1j'1...(:4r523,533 (11t h Cir.2009) st at es t hat an of f i cer may r easona bl y rel yon a; pm- arr
estconsultationandadviceofadistrictattorney.' I n'poulalds,theElevehth Circuitf
ound an ef ficerhadqtlalified

i mmuni ty when he rel ied on t he adkice of the as ' sistant state att orney to det enni ne whet her pr
obabl e caus e supported an arresi.¢ ' Asapractical maiter,itisaltogetherconsistentwit
h t he total i t y of t he ci rcl | mstances anal ysi s to consi der pre-arrest cpnsul tat ion and advice of a
di strict at t or nry as bei ng one ci rcumst al t ce con'tributingSotheobjectivereasonabl
eness of an Qf ficer' s conduct.'' The record here is undi sputed t hat t he pol ice depart ment,
thropgh Delohn, sought | egal advi ce from t he' State At lorney's Offi ce t o determi ne if t he pol ice
depart ment coul d i ssue a trespass warni ng to PI>i nti ff based on his conduct at t he Jul y 27j 2016
meeti ng. The Stat e At s onwy' s Of f i ce confr med t hat t her e was probabl e cauke t o i ssue t he
order. Delohn des cr i bed

? fithe ' Plaintiffsbehavioratthecuuncil meetlng;specifkally hisusetotheState Att
onwy s O ce of foul | anguage and hi s t hr eat t o sue Ser geant Wri eht . The St at e At t dmey' s Of f
icetold Delohn

.'thatt he Ci tyof Homes t ekd police coul dissuethetrespasswarningtoPlaintiffbased

on hi s disnz pti ve behavi or. Delohn Dspo. at 12. The opi nign of t he State Att orney' s Office
should be

iing 'thequestloriofqualifiedi mmpnity.Therecordshowstheconsidemdirithemix
of exam n advi ce was based ojlafairdesctiptipnofPlaintiff sconducsandwasthgkindt
hat an ob jectively

' reasonableq offcer could consi det rel iabl e.
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.Basedonthetotalityodfthecircumstancesy'thecourigrantssergeqntwrightqualiiedi
Imuhi ty. Hi s enf or cement of t he pol i ce depa tt ment ' s t res jass warni ng di d not vi ol qt e cl
zarl y éstabli shed 1 aw. The t respass warni pg was nafrowl y tai lored to serve a aigni ficant
governmental if | t erest i n fost eri ng an orderl y meeti ng and i t set fort h t he parameters under
which Pl aint i ff coul d

y.,.regainadmissiontothecityeouncil meeting. The cou,.talsofindsthatthepolice
depart mentsig

ijilcefwmthejtate Attol-pgy sofficqis'animpoMantfactor,whichtipsthe'lreli
ance on | egal adv

)

.e.scal ein favor of fndi ng Ser geant Wfightiseltfitledtoqgllalifiedi mmunity.

J. Count s J and 6: f 1983 Cl ai msfor Fourt h Amendment Vi ol at i en agai nst Wri ght and

Garci a cot mts 5and 6 stem f ' ro ' m . pl ai nti ff's azrest on August 24, 2016. Pl €i ut iff clai ms
Sergeant Wright ar 1 d Sergeant Garci a vi olated cl eatl y ejt abli shed Fpurt h Am endment law
whdn they arres t ed hi m f or di s order 1 y. conduct on Augusf 24, 2016. Yhe undi s put ed fact s

show. Pl ai nt i fft hreat ened to sue Sergeant Wright, and stuck up his mi ddl e finger t o t he ofl
icers aft er recei ving t he trespass wnrni ng as he wal ked away. Plai nti ff admi ts that as he was hol
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ding his video camera, t he pf scer j al s o coul d have per cei ved hiin t o be grabbi ng hi s genttali
a. At t he ti mb qf thi s August 24, 20 16 i nci dent, t here were t wo women i n the parl ci ng lot and
one col mci | member wal ki ng i nto the bui 1di ng. Of course, this conduct was on t he heels of hij
out burst a few weeks earli er at She Ci t y Cot mci | meeti ng where he cursed ar 1 d t hreat ened to
sue Sergeant Wright.

A wArrantl ess arrest wi thout probabl e cause vi ol ates t he Consti tution and forms the basi s 6f a j
1983 cl ai m. Conker sely,,ifallarrestissppported by probablecquse,thearresteeisabsol
ut el y bar red f rom purs ui ng aj 1983 f al se ar res t cl ai ms. Probabl e cause exi ptj¢c6ifGatthe

...?2%. ' moment t he al wst was made, Cthe factsandcircumstanceswithinEtheofficers')
| ¢ nowl edge and

fficienttowarranta prudent man of whi ch t hey had r eas onabl y t rust wor t hyirlfor mation
weresu.

",it]believing' that the kuspett had commi tt ed or was commi tt i ng an offense. ' ' Hol mes v.
Kucynda, 321 F. 3d 1069, 1079 t1 "1t k ci r. 2003) (di s t i ngli s hed on ot her gr ounds by' i nl 1i ams
v, Agui rre, 965 F. 3d 1 t47 (11t h Ct r . 2020) ).

To recei ve qual if ied immuni t 'y protecti on, an offcer ¢ ' need pot have act ual probabl e cause

.;iT$tguableyrt/1/tzlllccause.n''''1d.(quoting Montoute'v'.CJr# 114 F. 3d 181, 184 (1
1thi'jlbutonlyal!

1.

g c¢fficerreafonablycouldhavebelievedthat/11'Cir.1997)). Arguabl e pr obabl e caus e
exi st s when an (jij probabl e. cause exi st ed, i n li ght of t he i nformati on . t he officer possessed. '
' Durrut hy v. Pastor, '

t.."j51F.3d 1080, 1089 (11t h Ci r. 2003) ( quot i ng Mont out e, 114 F. 3d a t 184). Ar guabl e pr oba
bl :

20
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caus e does notrequireanarrestingof ficertoproveeveryel ementof:crimeortoobtaina
conf ess t on . bef or e mal dng an ar r rs t, whi ch woul d negat e t he concept of pr obabl e cause :nd
transformarrestihgofficersintoprosecutprs.' ' Idat1089 (quoting Lees 284 F. 3d at
1195)

1

Ty
y .

.(additionaloitationsorriitted).
The Court finds t hat Sei geant Wri ght and Ser geant Gar ci a had ar guabl e pr obabl e cauge t o

make t heairest. Al though PlaintiffarguesthatthelawiscleailvestablishedthatRivi
ngt he

%*vvv

"' fi to an offi cer i s i nsuft ici ent to support a' di sorderl y conduct charge

, Ser geant Wr i ght mi ddl e nger had wi t nessed Pl ai nt iff s behavi or on Jul y 27, 2016. Wi th that
knowledge, a reasonabl y pmdent of f i cer woul d bel i eve t hat Pl ai nt i f f woul d ft z rt her escal at
ethesimation.InGoldv.CityofMiami,121. F.3d 1442 (1 1th Cir.1997),th e El event h Ci
rcui t f ound of ticcrs had ar gt z abl e probabl e cause
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ffdfauityloudlytwiceinthetoarreataplaintifffordisorderlyconductwhen th8plai
ntiub;proc'whtcongtitu''tesiegallypmcecribed'disordetlycon'ductissubjectto
great pres ence Of ot hers. ajubjective' intepretationof s peciécfacts-forexameple,the
wor ds us td, t he t one used, t he

"deci bel sused, and t he r e "act i on ' of onl ookers -g t he court i s q conat r ai ned t o concl ude t ha
ta

d 'in the s "ame knowl edge as the' offcers reasonable off icer i n the snme ci rcumst ances an

1

possess g .. ..

..

pjautiusr(j',.inthiscasecouldhavereasonablybelievedthatprobablecauseexis
tedtoarrestE.

;isorderlyconduct.''f]. Her e, Sdrgeant Wri glithad wi t nessed Plaintiffd bellige rent
behavi or fd t i t hand weeks earl ier’

.flaintifttmdijputedlyusedprofahityandthreat enedtoejcal ate $ he F Sinteraction wi th
Sergeant Wri ght and t he pol ice 6n August * 24, 2022. 11 4 thi s context, t he Court

.illnotsaythatser geautwziglatand. ser geantearcia.violaledclearly.establishedlaw
when ' W arresiing Plai htifffordisorderfyconduct.g

9Plaintiffarguesthat Gol dacmally putof ficcrsonnoticethatthereW asnoacmalpr
obabl e cause to arres tina case of profanity. Thestandard for kuali/ed i mmuni ty, however,
isarguable

b bleca'use

, whi ch when gqppli ed i n this éase enti t les the officers t6 quali fed i mmuni ty. pro a
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21

I n addi ti on, the Court f inds t hat Sergeant Garci a i s ent it led to qual ifi ed i mmuni ty as he was
not t he off i qer Fho i nsti gat ed t he m' r est. The r ecor d evi dence s hows t hat Ser geant Wr i ght

.t..instrpcted Plaintifftostopand putiishands b¢hind his back, Of fi cer Monaco
handcuf f eé

J....Plaintiff, and Ser geant Gar ci a aut hdr ed i he ar r est report . Ser geant Ga rci awas at Ci t
y Hall at t v ' ti me pf the i nci dent but was not " at t he scene of the di sorderl y condyct, He rel ied
ont he

..iformationfromtheotherottkers,toFritethearyestreport.Plaintiffadmitsthat
bythetimehen.interacted.withSergeantGarcia healreadykVwhewasunderarr
est;SergeantGarciaescorted

. the Pl ai r giff to a poli ce vehi cl e for his t ransport .

t1-f' heEleventh Circuitheldthatanofflcerwhodoesrfotparticipateintheactualarr
es t or who was not i n the ch>i n of commapd supervisi ng the arrest i ng officer camwt be | iabl e for
fal se ar r est under j 1983. "' ' Di az v. Mi ami - Dade C@. , 424 F. Supp .. 3d 1345, 1357 (S. D. F1 >.
2019),

1,.

y.,,js.cjraffd Diazv.iami- Dade C/y., 849 F. App x 787 (1.2021). Here, t he r ecord i s

dict'tafiiéiya'teinthe' actualarrest. Theactual ar rest was t t ndi spui ed t hat ser geaht
Gar ci a no p done by Ser keant Wr i ght and Of f i cer M6naco. Sei geant Gar ci a was al so nota s
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upyr vi si ng off i cei'

...in't he chai n of command. Rat her'

, Sérgeaht Garci a obtai ned the i nformation from t he armsti ng offi cefa to wri te the arress report.
Accordi ngly, the Coul ' t grants Sergeant Garcia' s r hoti t m for ' 1

.kjjualifiedi mmtmityontheseadditiuual gr ounds; Havi ng found Sergeant Wri ght anc t
Garciaare? C1

'11..1.

.'entitled toqualifiedimmunity,thé Cpul'tdeniesthePlaiptiffsmotionforsummary
judgment.

.B."Count2."42LI,STC.f1983 Monellc/tzjz?iagainstthe CityforviolatingthePlaintt's

Fi rstAmendpent Ri ght s Cf mnt 2 of the ' compl aint al | eges a vi olat ion of the Plai nti ff' s Fi rst
Amen' dment ri ghts by

"t he Ci ty of Homes t ead puys umg t o Monel | . The Supréme Cpul ' t ha! i mpoked stri.ctlimit
ationson-..

.€ ' 'mtmicipalliabilityunderj1983.. urechv. Clayton C@.,735F.3d 1326,1329 (11th Cir.
2003):
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.nGoldv.CityofMiami, 151 F.3d 1346, 1350 (1 1t h Cir.1998): Toi mposeliab.ilityagai
nstthe.''"""’

22

City,Plaintiffmustdemonstrate:(1)thathisconstitutionalrightswereviolated,(2)t
hat t he Ci ty had a cust om or policyt hat constitutedeeliberateindifferencetothosecons
titutional rights, and

..(3)thatt he policyorcustom caujed t he vi ol at i on. McDowel | v. Brown, 391 F. 3d 1283, 1289
(11th Cir.2004)(citing Cjfyofcan.tonv. Harris, 489 U. S. 378,388 (1989) ) .

Under a f i nal pol i cymaker t hdory, f npni ci palliabilityfnaybeimposedforasngedecisi
bn by muni ci pal pol i cymaker s under appr opri at e ci rc umst ances. ' ' Pembaur v. City o f Ci nci
nnat i, 47% U. S. 469

.,480(1986) . Toestablish¢cliabilityunderthetinal policymakertheorytc¢h hallenged
act i on mus t have been t aken pl z r suant t o a pol i cy adopt ed of muni ci paliability,tecbyt
he of ficial orof ficialsresponsibletmderstate1awformakingpolicyinthatareaoft
he' city' s business.']' Gomez v. Met ro Dade C@., 801 F.. Supp. 674, 677 (S. D. Fl a. 1992) ( quot i
ngCityof,..

.st. Loui s v. praprot ni k 485 u. s. 112, 123 (1988:. A muni ci pal i i y can be hel d | i abl e oht he - bafi
s of rati fcat ion when a subordi nat e pgbli c offkial makes an t mconsti t uti 6nal déci si on and when

bl

"t hatdecisionisthenadopted by sot neone wflo ddes !k ave final policymal cingauthotit
y.''Hoe fingv. City.o fMiami, 811F. 3d 1271, 1279 (11t h Ci i. 2016) ( quot i ng Mat t hews v. Cgl
umbi a C@. , 294
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""F.3d 1294, 1297 (11t h Ci r . 2002) ).
"Alaintiffilfnustidenti'fytuoseotficialswhospeakwith final policymaking aut hori
tyforpthatlocal gbver nmental entityconcerningthe a8t al t eged t o have caused t he part i
cul ar

itutionalviolationi2issue.'' Grech,315F.3d at 1330: (11t h Cir.2103) (citing Jettv. Dall
as conl t I nde p. Sch: Di st, 491 U. S. 701, 737 (1989:. Det er mi ni ng whet her t he empl oyee has f i
nal 6l i cymaki ng aut hérity

dsadecisionforthejudge. htt,491U.S.at737.P

ig..'l'

j The t hr eshol d i /ue i s whet her Police Chief Rplleisthefingl policymakerandisI6évgst
edj''withfinalityofauthorityinhisdecisions.'' Villahuevav.City o fFort Pierce, .24

F. Supp. 2d

t 199a). The El event h Circu'ithas s tated t hata munici pal of ficialisnota1364, 1369 (S.D.
F a.

final pol i cymaker i ft hose deci si bns are s ubject t o meani ngf ul r eyi ew. I d The' ci ty Manager

'.George GrejsastestifiedthattheCityleftthedecisionastoissuessuchasthistres
pass wami ng,

.up to t he pol i ce depe ment. Gretsas Depo. at 5

S.(¢sg-1-lhésedecisioilsarewithinthedisdretlonof..,’
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".thepolicedepart mentg.l"''l;Rolle Depo.at30. The City'sordi nance gave s i milar aut hor
itytothe

."L.."".policedepart melit.Def endants' Exh, 6,j2-341, City Code of Or di nances (s t at i ng
t ha t pol i ce officers have § he aut hori ty to ¢ i preserke order and mai ntai n t he peace and dignity
of the ci ty, and

't o make at r es t s of of f ender s agai ns t t he ordi nances and E t he City Codeq ' ") (D. E. 64- 7).
Chi ef Rol | e, Sergeant W ri ght, along wit h t he Ci t y Manager and other Ci ty offci al j, were
present at the August 24 meeti ng where the trespask warning was di scussed and d¢ci ded. The
Court' t inds t here i s suY ci ent record evidence to fi nd t hat t he pol ice depart mentariditsh'
ead Poli ce Chi ef Rolleisthefual policymaker.Iti?undis pusedthatpolicechiefkolteisi
n' char ge of t he police.:depmment,andthereisnoevidencethatanot hercityofficial was
vesteéwiththeultimatg.."’

!'.decisionmakingauthorityinthisréjard.
Ev'ellif ChiefRolledidnotfnakethedecisiorf;aqdjer geant Wri ghtdid, ¢¢gllocal
governmet | t1iability can exist when someone' wi t h. f inal pol icymaki ng authéri ty delegates

that aut horityto soni eone el s e. But, t he del egat i on mus t be such t hat t he. deci si on i s no$
subj ectt o

,»Jj-pojkoechiefRollereview byt he policymaki ng Aut vri t y. Mat t hews, 294 F. 3d at 1297k
Eve n del ejat ed Ser geant Wrighttoma'kethedecision,thereisizorecord.evidencqthat
Ser geant

o

' Wri ght' s deci si on was sublect t o revi ew.
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Havi ng fopnd the Pol ice Chief or his del egate, Sergeant W ri ght, had fi nal pt j 1 icymaki ng

.1, 1T authori ty, t he Court must next deci de i f t he decision cqused a depri vati 6n of ri ghts. The
Court 'j

.',finds t he t res pass 'orderdid notcauseaviolationof Plaintifrs PirstAmendmentri
ghts. Toreiterate,theCitydidnotviolatePlaintiffsFirstAmendmentri ghtswherethe
tres pgsswar ning

24
was narrowl y t ai | ored . to serve t he signi t kantgovel - nmental i nterest of conduct ing orderl y

1h Circuithasaut horizedlocal gover nment gtolimitaccesstogover nmeht ' meetings. The
E eyent buil di ngs as long as a t respass warni ng provi des a procedure G ¢ for t he reci pient of a
trespass war ni ng t o ckal | enge t he war ni ng. ' ' Cat roh, 658 F. 3d at 1267. Mor uover,itisnott
he r ol e of

.this. Court t o second- guess t he pol i ce depar t ment 'sdecisiontoisspeatrespasswarniné
toPlaintiff,OutratherthisCourtsinquiryiswhetheritisplausiblethattheplaintiff
woul d have del ayed t he

i,']J 'meetingordisruptedthemeeyingabsentthetrespasswarning.S Thisisajudgme nt
call t hat a pr esi di ng of fi cer and par | i ament ari an mus t make. .. An er r oneous j udgment cal |
on t he part of a

..residingof ficerdoesnoiautomaticallygiverisetoliabilityforaconstisutionalt
ort.''Jones, 888 P
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. F.2d at 1334. Cert ai nly, i tis feasi ble t hat Pl ai nt iffwould have again disrupted t he meet ing
absent t he t r es pas s or der. Aecor di ngly, t hd Court finds no 'deprivation of First'
Amendmeht. ri ght s and gf ant s t he City' s mot i on for s ummary j udgment .

C Counts4(17.'State L Jkl Fal ae Atrest Cl ai ms agai nst t he Cfly o fHomest ead The stat e 1 aw
fal se arrest cl ai ms t urn on t he existence of probablé céuse. S t piobdbl e cause i s an aff i rmat i ve
defehsetoafalsearrestclaim.'' Maillyv.Jenne, 867 So. 2d 1250, 1251 ( F1 a. 4t h DCA 2004).
Pr obabl e cause exi s t s when t hq ci rcums t ancej are s uffi ci ent t o caus e a r easonabl y

tious personto belieyethatthejetséonaccusedis guiltyofthe of fense char ged. I6 t (tuot i

ng cau Fl a. Game t f r Fre shwater Fish Ct?zt1? n'nv. Dockery, 676 So.28 1471474 (Fla.1st
DCA 199¢)).

. I S ¢ probabl e caus e mus t be judged by t he fact st hatexistedatth.e time of t he ar r est, not
evi dence é ; 2

y'jsubsequ¢ntlylearned (k providedtotheprosecution.Mia-a.,,669-70(F1a.3d DCA
2012).",,2

August 24, 2016 Ar rest for Di sorderl y Conduct This Court has al ready d
. etermined t h' e oft kers had arguabl e' pmbable cause to arrest

u t ' Pl ai nti ff for disorderl y conduct . Fl or i da St at me j 877; 03 provi des t hat (wj however commi
ts

25

suchacts...toconstitutea breach of peace or di sor de rl y conduct, s hal 1 be guil tyof a
el'""ASdviolationofthedisorderly'conduct1awlar gelydepenbs mi sdemeahor of t he
second egr ee. on the fact s and ci rcumstances of each case, noti ng t hat & i t is t he degree of

loudness, and the

.'circums tances E ]l mder)whichgthespeechisjutigred,gthatjtatesgitjoutofthe
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constitutionallyprotectedatea.'"' Gold, 121 F. 3d a t 14k6 ( quot i ng Morri s v. St at e, 335 So. 2

.d1,2(F1a.1976)).1& -1 nhe fact-intensivenatureqftheconstitutionalinquiryaccotmt
jforthevaryingviewsinthe

J,.' Florida appel late eourt s of what consti t utes 1 egil 1 'y proscri bed

tdi sorderl y conduct. ' ' Id Gi ven the pri or i nt er act i on bet peen Sergeant Wr i ght and Pl ai nt i ff
,Plaiptiff'scursing, Plaintiff'smultiple threatsto sue Sergeant W ri ght, and Pl ai nti ff' s
demeanor, whi ch showc¢d € desire t o escal at e t he, al t er cation, t he Coul 't fi pds Se rgeant Wr
i ght had pr obabl e cause t o ar iest Pl ai nti f f f or di qpr der | y conduct op Augus t 24, 2016. The
Court grantsthe City s motionforsummaryjudgmentonthestatelawfélsearrestclaim
in Count 4 and deni es t he Pl ai nti ff 'j moti on f or s ummary judgment.

J20l6Akrest?6r Cybet-stalldngB.Septemer1, ' The Court hasalsodeter mined that Det
ect i ve Mat a had pr obabl e cause t ¢ ) ar r est Pl ai nt 1 f f f or cybers t gl ki ng. He r el i ed on t he oji
ni on of t he St at e At t or ney prl pr t o nt al dng t he "ar rest af t er compl eti ng his i nvesti gation.
Plai nti ff admit ted to wri ti ng ni ul ti ple posts di rected at Officer ' Monaco. He accused Officer
Monaco of bei ng a coward and q | iar and st ates , he wi 1 1 bl gst Offi cér. ..

"..Monaco' s hpme addr ess. Of fi cer Monaco was cor f cer ned for his fnmily' ssafety.

Florida'scybdr étal ki ng st atuse, section784.04, Fla.St>t.,definescyberstalldngas
engaging inatcott rse of conduct ' to communicat e

, or to cause t 0 be commt micated, words, 1) t he use of el ect roni ¢ mail or ' el ect r oni c é6mmt mi
cat i on, i mages, or | anguage by or t hr oug di rected at a speci fic personk causi nk substanti al
emoti onal di st ress to th>t person at1d gerving nolegitimate purpose.'' Underthisdehniti
on, t he Cour t agr ees t he of f i cer had. probabl e caus e t o

26

.(arrest the Pl >i nti ff for cyberstal ki ng.

. Aecor di ngly, t he Court gmnt s st t mrriaryjudgment on Count..
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'7illfavorofthe UityanddeniesthePlaintiff smotionforwmm'aryjudgment.
DONE AND ORDEREDinChambeysatMi>ini,Florida,thij11&ofMarch2022.

HT

VEDERI OREN UNITED-STATES DISTRICT JUDGE Copies fur ni shed to: Counsel of Record , ' q"'
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