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MEMORANDUM OPINION AND ORDER
Introduction’

These matters come before the Court on Defendants' PartialMotions to Dismiss Plaintiffs'
Complaints. Defendants argue thatPlaintiffs' New Jersey state law RICO claims must be dismissed
infavor of the application of Minnesota law. After consideration ofMinnesota's choice of law rules,
the Court determines that theapplication of New Jersey's law to the relevant claims is proper.Thus,
Defendants' Partial Motions to Dismiss will be denied. Background?

In two related actions, Plaintiffs James P. Stephenson, in hiscapacity as trustee for the estate of MJK
Clearing, Inc. ("theTrustee"), and Ferris, Baker Watts, Inc. ("FBW"),* haveseparately sued Defendants
Deutsche Bank AG, Deutsche BankSecurities, Inc., Deutsche Bank Securities Limited,
WayneBreedon, RBF International, Inc., Kenneth D'Angelo, RichardEvangelista, Ultimate Holdings,
Ltd., Ramy El-Batrawi, AdnanKhashoggi, and other parties that are not common to the twosuits.*
The original Complaints in these actions werefiled in September 2002, and alleged, inter alia,
violations offederal and state securities laws.

Both FBW and the Trustee recently amended their Complaints toadd claims under the New Jersey
Racketeer and CorruptOrganizations Act ("the New Jersey RICO Act"), N.J.S.A. §2C:41-2, et seq..”
(FBW Second Am. Compl. Count XXIII;Trustee Second Am. Corrected Compl. Counts XII-XIV.)
Some of thedefendants against whom the New Jersey RICO claims are asserted have moved to
dismiss theseclaims under Minnesota choice of law principles.®

This Court has previously set forth in great detail the factsunderlying these cases. Stephenson v.
Deutsche Bank AG,282 F. Supp. 2d 1032, 1044-51 (D. Minn. 2003). A complete re-statementof the
underlying facts is unnecessary for the purposes of themotions now before the Court. Briefly,
Plaintiffs allege anorchestrated scheme involving a common practice in the securitiesindustry known
as securities lending and borrowing. (FBW SecondAm. Compl. 14.) In simplified terms, Plaintiffs
contend thatDefendants conducted fraudulent transactions, in part by "lendingand re-lending [shares
of thinly traded stocks| through as manyas ten different intermediary . . . broker-dealers,"
thereby"concealing the source of the stock loans" and limitingDefendants' loan risk. (Id. 1 8.) These
transactions led to theruin of MJK Clearing, Inc. ("MJK") and are the subject ofPlaintiffs' newly
added New Jersey RICO claims. The only issuesraised by the instant motions pertain to choice of law
— thus,the relevant facts, as set forth below, involve the relationshipof the parties and transactions
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to New Jersey and Minnesota.

Plaintiffs' contacts are centered in Minnesota and Washington,D.C. MJK is a Minnesota corporation
with its principal place ofbusiness in Minnesota. FBW is a Delaware corporation with itsprincipal
place of business in Washington, D.C. Business transactions between MJK and FBW, which form the
basis of FBW'sclaims against Defendants, constitute FBW's connection toMinnesota. Both parties
are connected to New Jersey solelythrough the transactions underlying the lawsuits.

Defendants have numerous New Jersey contacts. Defendant KennethD'Angelo is a New Jersey
resident and at all relevant times wasin control of defendant RBF International, Inc. ("RBF"), a
NewJersey corporation. (FBW Second Am. Compl. 1 26-27.) NativeNations is a New Jersey
corporation and would be a defendant inthese actions but for the fact that it is currently subject
toinvoluntary bankruptcy proceedings in the United StatesBankruptcy Court for the District of New
Jersey. (Id. 1 35.)Defendant Richard Evangelista is a New Jersey resident and was anemployee of, and
agent for, Native Nations. (Id. ¥ 29.)Defendant James Smith is a citizen of New York, and at
allrelevant times was the president of, and an agent for, NativeNations. (Id. Y 28.)

The transactions underlying this case were "arranged bydefendants D'Angelo and RBF working
together with defendant[Wayne| Breedon at Deutsche Bank Canada and defendant Evangelistaat
Native Nations." (Id. ¥ 65.) Native Nations is described as"the principal broker-dealer involved in the
stock loan scheme."(Id. 9 26.) The company "was used to evade the regulatorycontrols on the
stock-lending activities and thereby funnel thesecurities into the stock loan network." (Id. Y 11.)

According to the Trustee's Complaint, "Defendants Deutsche Bankand its affiliated entities and
persons; RBF and its president,Kenneth D'Angelo; and Richard Evangelista of Native
Nationsconcocted a series of fraudulent transactions. . .." (Trustee Second Am. Corrected Compl. ¥
48.) For example, MJKfirst became involved in the transactions (that would eventuallylead to the
company's demise) when Evangelista called the companyand convinced MJK to participate in a
transaction; thattransaction was "structured and arranged by Mr. Breedon and Mr.D'Angelo." (Id. 1
70.) FBW became involved when "D'Angelo andBreedon caused MJK — which they effectively
controlled at thispoint — to induce FBW to enter into a [fraudulent] stock loantransaction." (FBW
Second Am. Compl. ¥13.) Telephoneconversations that were automatically recorded by Deutsche
BankCanada further implicate D'Angelo as a key player in theallegedly illegal activity. The Trustee
quotes numerous telephoneconversations in his Complaint, the vast majority of whichconsist of
Breedon and D'Angelo discussing the varioustransactions and schemes they arranged and controlled.
(See,e.g., Trustee Second Am. Corrected Compl. 1953, 55, 57, 59, 91,94.)

Standard of Decision

"Dismissal under Rule 12(b)(6) serves to eliminate actionswhich are fatally flawed in their legal
premises and destined tofail, thereby sparing litigants the burden of unnecessarypretrial and trial
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activity." Young v. City of St. Charles,Mo., 244 F.3d 623, 627 (8th Cir. 2001). A cause of action"should
not be dismissed for failure to state a claim unless itappears beyond doubt that the plaintiff cannot
prove any set offacts in support of his claim that would entitle him to relief."Schaller Tel. Co. v.
Golden Sky Sys., Inc., 298 F.3d 736, 740(8th Cir. 2002) (internal citations omitted) (citing Kohl
v.Casson, 5 F.3d 1141, 1148 (8th Cir. 1993)). In analyzing theadequacy of a complaint's allegations
under Rule 12(b)(6), the Court must construe thecomplaint liberally and afford the plaintiff all
reasonableinferences to be drawn from those allegations. See Turner v.Holbrook, 278 F.3d 754, 757
(8th Cir. 2002).

Analysis

These motions present the Court with a narrow issue in thecontext of a massive and complex dispute
involving more thantwenty parties and numerous related lawsuits. The Court is askedto dismiss
Plaintiffs' newly added New Jersey RICO claims underMinnesota's choice of law rules. While the
issue presented to theCourt is limited, the context in which this choice of lawquestion arises makes
the application of seeminglystraightforward principles more complicated. Specifically, thenumber of
parties and the varying nature of their contacts withMinnesota, New Jersey and other states creates
an obstacle to anotherwise straightforward application of the law. Such factsraise some of the same
choice of law difficulties as those thatoccur in "mass tort" cases. See Simon v. Philip Morris Inc.,124
F. Supp. 2d 46, 60 (E.D.N.Y. 2000) ("The most difficultchoice of law problems occur when mass torts
plaintiffs from manyjurisdictions sue a number of defendants, all of whom havedifferent contacts
with the forum state."). That the Plaintiffs'injuries and the Defendants' racketeering activities did
notoccur in the same states adds further complexity. See id. at57 (stating that "multi-state
transactions are more complex whenthe defendant's tortious conduct and the plaintiff's injury
occurin different states"). Minnesota's approach to choice of law questions involves theanalysis of
four independent considerations. The Court mustdetermine whether: first — there is an actual
conflict betweenthe Minnesota and New Jersey laws at issue; second — the laws atissue are
procedural or substantive; and third — regardless ofwhich state's law is applied to the claims, the
underlying factspresent sufficient contacts with that state to satisfyconstitutional requirements.
Finally, if the Court determinesthat there is an actual conflict, the laws at issue aresubstantive, and
the application of the laws is consistent withconstitutional standards, then the Court must determine
whichstate's law should apply based on Minnesota's five-factor choiceof law analysis. Under these
principles, and with the complexityof the litigation in mind, the Court concludes that applicationof
New Jersey law to Plaintiffs' state law RICO claims isappropriate.

I. Conflict of Law
The Court need not embark on a choice of law analysis if theMinnesota and New Jersey RICO Acts
do not actually conflict.See, e.g., Nesladek v. Ford Motor Co., 46 F.3d 734, 736 (8thCir. 1995). "Federal

courts sitting in diversity apply the forumstate's conflict of laws rules." Id., 46 F.3d at 736
(citationomitted). In Minnesota, "[a] conflict of law exists if choosingthe law of one state over the law
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of another state would beoutcome determinative." Schumacher v. Schumacher,676 N.W.2d 685, 689
(Minn.Ct.App. 2004) (internal quotation omitted).

Defendants contend that there is an actual conflict betweenMinnesota's RICO Act and New Jersey's
RICO Act. The applicationof Minnesota law to Plaintiffs' RICO claims would effectively dispose of
those claims becauseMinnesota's RICO Act does not recognize a private cause ofaction. Minn. Stat.
§§ 609.902, subd. 9, 609.911, subd. 1 ("Theprosecuting authority may institute civil proceedings in
districtcourt” for violation of the RICO Act; "' Prosecuting authority'means the office of a county
attorney or office of the attorneygeneral."). Conversely, the application of New Jersey's law
wouldallow Plaintiffs to proceed with their RICO claims because thatState's Act creates a private
cause of action and recognizessecurities fraud as a predicate act. N.J.S.A. 2C:41-4(c)(granting private
right of action to "[a]ny person damaged in hisbusiness or property by reason of violation" of the
RICO Act);N.J.S.A. 2C:41-1(a)(1)(p) (" Racketeering activity' means . . .fraud in the offering, sale or
purchase or securities."). Becausethe viability of Plaintiffs' RICO claims depends on which state'slaw
applies, the application of either New Jersey or Minnesotalaw in these matters would be outcome
determinative.’See, e.g., Nesladek, 46 F.3d at 736 (holding that conflict oflaw existed when
"Minnesota's . . . statute would not necessarilybe dispositive of [plaintiff's] claim" but would allow
the claim to go to the jury, whereas under Nebraskalaw the plaintiff could not maintain an action at
all).Accordingly, there is an actual conflict of laws here.

I1. Substantive or Procedural

Having concluded that the Minnesota and New Jersey RICO Actsconflict, "the [next] step is to decide
whether the question issubstantive or procedural.” Danielson v. Nat'l Supply Co.,670 N.W.2d 1, 5
(Minn.Ct.App. 2003). Defendants argue that the RICOActs are procedural or remedial. If a law is
procedural, the lawof the forum state applies, and no further choice of law analysisis needed. Id.
"[Slubstantive law is that part of law whichcreates, defines, and regulates rights, as opposed to
adjectiveor remedial law, which prescribes method[s] of enforcing therights or obtaining redress for
their invasion." Nesladek,46 F.3d at 736 (internal quotation omitted). The purpose of thestatute is
significant in this analysis; a statute may be deemedprocedural if "[i]ts application is unrelated to the
merits ofthe case." Zaretsky v. Molecular Biosystems, Inc.,464 N.W.2d 546, 550 (Minn.Ct.App. 1990).°
Under this framework, the Court determines that the RICO Actsare substantive. While Defendants
acknowledge that the procedureversus substance analysis should focus on the purpose of thestatute
(Deutsche Bank Reply Mem. at 9; Nomura Mem. in Supp. at8-9.), they overlook the substantive
aspects of Minnesota's RICOAct. According to Defendants, the purpose of the state RICO Acts"is
not to create, define, or regulate new substantive offenses,but rather to offer a new method of
obtaining redress forexisting offenses." (Deutsche Bank Reply Mem. at 9.) TheMinnesota Supreme
Court, however, has rejected such aninterpretation of the Minnesota RICO Act. The court held
thatunder the Minnesota RICO Act the State must prove, in addition tothe predicate acts, "a "pattern
of criminal activity,' and thispattern involves more than just the predicate criminal acts."State v.
Huynh, 519 N.W.2d 191, 195 (Minn. 1994) (consideringMinn. Stat. § 609.903, subd. 1(1)). Such an
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additional showing isrequired under the Act because otherwise "the RICO offensecollapses into
nothing more than the enhanced punishment ofrecidivists." Id. It is apparent from Huynh that
Minnesotacourts view Minnesota's RICO Act as substantive and as related tothe underlying merits
of the case. Zaretsky, 464 N.W.2d at 550.

The New Jersey RICO Act is also substantive as it clearlycreates, defines, and regulates rights. See
Nesladek,46 F.3d at 737-38. The Act "directly impacts on the accrual of a cause ofaction in the first
instance," as the statute at issue inNesladek did. Id. The Court is unaware of any convincingauthority
indicating otherwise. Defendants cite United States v.Neapolitan, 791 F.2d 489 (7th Cir. 1986), as
support for the contention that RICO is a procedural statute. (Deutsche BankMems. in Supp. at 8.)
Neapolitan, however, was addressing thefederal RICO Act, which is not dispositive with regard to
theMinnesota or New Jersey Acts. Moreover, because the court wasconsidering the federal RICO
Act, choice of law was not at issuein that case. Id. at 494-95; see also Jepson v. Gen. Cas.Co. of Wis.,
513 N.W.2d 467, 472 (Minn. 1994) (distinguishingcase as having "no bearing on the choice of law
issue confronting(the court]" in part because it "was not a choice of law case").It is also significant
that, unlike the cases now before thecourt, Neapolitan was a criminal case.””! F.2d at 4995.
Additionally, New Jersey's "characterization of its ownstatute, while not dispositive because [the
Court] is applyingMinnesota law, is to be considered." Nesladek, 46 F.3d at 737(citations omitted)
(looking to the Nebraska courts'interpretation of a Nebraska statute, despite the fact that theyhad
"yet to squarely hold in a conflicts case that [theNebraska statute was| substantive rather than
procedural law"(emphasis in original)). While it does not appear that New Jerseycourts have squarely
decided this issue, there is no indicationthat they would consider the New Jersey RICO
Actprocedural.” See, e.g., Coyer v. Hemmer,901 F. Supp. 872, 882 (D.N.]. 1995) (applying New Jersey
choice of lawrules in deciding to apply the New Jersey RICO Act, rather thanDelaware law, without
any consideration of whether the Act issubstantive or procedural). Accordingly, both the Minnesota
andNew Jersey laws are substantive, which "means . .. that [theCourt does] not automatically apply
Minnesota law." Nesladek,46 F.3d at 738.

III. Contacts

The Court must next determine whether New Jersey's substantivelaw "can be constitutionally
applied" in the present cases.Jepson, 513 N.W.2d at 469. This determination depends on the nature
and number of contacts thestate has to the facts of the case. See Phillips Petroleum Co.v. Shutts, 472
U.S. 797, 821-22 (1985). As such, New Jersey"'must have a significant contact or significant
aggregation ofcontacts to the claims asserted by [Plaintiffs], contactscreating state interests, in order
to ensure that the choice of[New Jersey] law is not arbitrary or unfair." Id. (internalquotations
omitted).

Because New Jersey has a significant aggregation of contacts,its substantive law may be

constitutionally applied." Two of the defendants responsible for most of the planning
andorganization behind the transactions at issue, D'Angelo andEvangelista, live in and were working
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from New Jersey. NativeNations, the corporation through which all of the transactionspassed, was a
New Jersey corporation, as was D'Angelo'scorporation, RBF. Moreover, the New Jersey contacts are
directlyrelated to the claims at issue here. See Simon,124 F. Supp. 2d at 70 (finding contacts with New
York sufficient forconstitutional standards, and emphasizing that the defendants'activities in New
York "relat[ed] to the alleged conspiracy that led to plaintiff'sdamages"). The Court determines that
the New Jersey RICO Act canbe constitutionally applied to the instant actions.

IV. Choice of Law Analysis

Having determined that there is a conflict of law, the laws atissue are substantive, and that New
Jersey law can beconstitutionally applied, the Court "must now go forward and,applying Minnesota's
choice of law rules, determine whether [NewJersey| or Minnesota law applies.""” Nesladek,46 F.3d at
738. Minnesota applies a "significant contacts test" forchoice of law determinations. Nodak Mut. Ins.
v. Am. FamilyMut., 604 N.W.2d 91, 94 (Minn. 2000). This test requires theCourt to consider five
factors: (1) predictability of results; (2) maintenance of interstate and international order; (3)
simplification of the judicial task; (4) advancement of the forum's governmental interest; and (5)
application of the better rule of law.Id. The Court will address each factor in turn, mindful thatits
"obligation is to be true to the method rather than to seeksuperficial factual analogies between cases
and import wholesalethe choice of law analysis contained therein." Jepson,513 N.W.2d at 470.

A. Predictability of Results

Predictability of results "goes to whether the choice of lawwas predictable before the time of the
transaction or eventgiving rise to the cause of action." Nesladek, 46 F.3d at 738.This factor "applies
primarily to consensual transactions wherethe parties desire advance notice of which state law will
governin future disputes." Myers v. Gov't Employees Ins. Co.,225 N.W.2d 238, 242 (Minn. 1974). To
the extent that it is applicableto the facts underlying the RICO claims, this factor weighs infavor of
the application of New Jersey law, or is neutral. As forthe defendants that are citizens of and
conducted business fromNew Jersey (RBF, D'Angelo, and Evangelista), the application ofNew Jersey
law was clearly predictable. As for the defendantsthat are not citizens of New Jersey (the Deutsche
Bank entitiesand Breedon, El-Batrawi (Ultimate Holdings), the Nomura-relateddefendants (after
March 2001), and Smith), the New Jerseyresidents were in direct contact with them. (See, e.g.,
FBWSecond Am. Compl. 99 65, 84.) Because these defendants wereallegedly knowingly conducting
illegal activity with companiesand individuals located in New Jersey, the application of thatState's
RICO Act to claims against them was predictable. B. Maintenance of Interstate and International
Order

This factor is aimed at assessing whether the application ofone state's law "would manifest
disrespect for [another state's|sovereignty or impede the interstate movement of people andgoods."
Jepson, 513 N.W.2d at 471. The Court must also considerwhether the application of one state's law
over anotherencourages forum shopping. "Minnesota does not have an interestin encouraging forum
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shopping" id., "because it frustrates themaintenance of interstate order," Schumacher, 676 N.W.2d at
691(internal quotation omitted).

The application of New Jersey law would not promote forumshopping, whereas the application of
Minnesota law couldencourage such conduct. See Smith v. Stonebridge Life Ins.Co., No. 03-1006
(RHK/AJB), 2003 WL 21909567, at *4 (D. Minn.Aug. 8, 2003) (finding plaintiffs were not forum
shopping wherethey "filed their action in Minnesota — the very forum whoselaw Plaintiffs are trying
to avoid" (emphasis in original)). Ifthis Court applied Minnesota law to Plaintiffs' RICO
claims,parties with similar claims may be tempted to file suit in NewJersey just to benefit from the
advantages of that State's RICOACct.

In addition, application of New Jersey law would show respectfor New Jersey's public policy, as
much of the alleged illegalactivity occurred in and was coordinated through New Jersey. NewJersey's
comparatively broad RICO Act demonstrates that the Stateplaces a premium on the eradication of
such conduct. Furthermore,such application would not show disrespect for Minnesota'ssovereignty
or public policy because Minnesota's contact with the RICO claim is comparatively modest.See, e.g.,
Hughes v. Wal-Mart Stores, Inc., 250 F.3d 618, 620(8th Cir. 2001) ("[This] factor is generally not
implicated ifthe state whose law is to be applied has sufficient contacts withand interest in the facts
and issues being litigated." (internalquotation omitted)).

C. Simplification of the Judicial Task

Consideration of this issue "has not been given much weight"under Minnesota's choice of law
precedent. Nodak,604 N.W.2d at 95. Moreover, "[a] federal district court is faced almost dailywith the
task of applying some state's law other than that of theforum state," making this factor of little
consequence here.Hughes, 250 F.3d at 620.

D. Advancement of the Forum's Governmental Interest

This factor requires the Court to consider "the relative policyinterests of the two states." Nesladek,
46 F.3d at 739(internal quotation omitted). It is also "designed to ensure thatMinnesota courts do not
have to apply rules of law that areinconsistent with Minnesota's concept of fairness and
equity."Schumacher, 676 N.W.2d at 691 (internal quotation omitted). TheMinnesota and New Jersey
RICO Acts have the same basic policygoal — to eradicate illegal racketeering activities within
therespective States. While the two statutes differ substantially inscope, the Court finds that this
difference does not tip thescale in favor of applying Minnesota Law.

Minnesota's public policy regarding its RICO Act is notcontrary to the application of harsh penalties
as punishment forracketeering activity. See, e.g., State v. Kujak,639 N.W.2d 878, 883 (Minn.Ct.App.
2002) (upholding $100,000 fine inaddition to prison sentence for violation of the Minnesota RICO
Act, and recognizingthat "[t]he legislature clearly intended to punish severely thosepersons who
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engage in racketeering" (internal quotationomitted)). Moreover, Minnesota does not condemn the
use of trebledamages (or importing those damages from New Jersey). See,e.g., Peterson v. BASF
Corp., 675 N.W.2d 57, 64, 68 (Minn.2004) (upholding award of treble damages, prejudgment
interest,and attorney's fees under New Jersey law, though declining toreview choice of New Jersey
law). As Minnesota does not have apolicy against the application of harsh punishment
forracketeering or treble damages generally, it is doubtful that itspolicy would disfavor compensation
to a resident corporation andother parties injured by actions occurring in New Jersey.

On the other hand, New Jersey's interest in these matters issignificant. The acts largely giving rise to
the RICO claimsoccurred in or emanated from New Jersey."” The types ofacts that are subject to
liability under a RICO Act will ofteninvolve active parties in various states. See, e.g.,Environmental
Tectonics v. W.S. Kirkpatrick, Inc.,847 F.2d 1052, 1063-64 (3d Cir. 1988) (holding that plaintiff alleged
apattern of racketeering activity under the federal RICO Act, andby extension the New Jersey RICO
Act, where plaintiff was injuredin Pennsylvania, and defendants (located in New Jersey, Europe,
Panama, and Nigeria) had, through their alleged scheme,injured the citizens of Nigeria and of the
United States). Suchis the case here, and the fact that Plaintiffs are not citizensof New Jersey is not
controlling when the very nature of RICOactivity tends to create a web of connections across borders
andjurisdictions. See also Fluck v. Jacobson Mach. Works, Inc.,No. Civ. 98-1899, 1999 WL 153789, at
*4 (Minn.Ct.App. March 23,1999) (holding that Minnesota contacts and governmental
interestsoutweighed those of Colorado in product liability action whereplaintiff was resident of
Colorado and injury occurred there, butproduct was manufactured in Minnesota by a
Minnesotacorporation).

Defendants overlook the fact that, while none of the plaintiffssuffered injury in New Jersey, damage
certainly occurred in thatState due to the illegal activity of the New Jersey defendants(for example,
Native Nations is currently subject to bankruptcyproceedings). Further, while some of the most
significant damagethat occurred from Defendants' actions took place in Minnesota,namely the
destruction of MJK, the damage to all of theplaintiffs except for MJK occurred outside ofMinnesota.
Defendants cite Hughes as support for theargument that the New Jersey claims should be dismissed
because"New Jersey has no interest supporting application of its stateRICO statute," while
Minnesota's interest is substantial. (Deutsche Bank Mems.in Supp. at 11-12.) In Hughes, however, the
court made clearthat it was only "[a]bsent some relevant connection between astate and the facts
underlying the litigation," that the state'sinterest in remedying injuries that occurred elsewhere
would belacking. 250 F.3d at 621. Here, there are numerous relevantconnections between the facts
underlying the RICO claims and NewJersey. Accordingly, it is clear that New Jersey's
governmentalinterests would be furthered by the application of its RICO Actto the instant claims.

14

E. Application of the Better Rule of Law

This factor has no bearing on this analysis, as the Minnesotacourts have "not placed any emphasis on
[it] in nearly 20 years."Nodak, 604 N.W.2d at 96. Further, the Eighth Circuit "has beenespecially
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hesitant to pronounce the better law when other . . .factors point decidedly towards the application of
one state'slaw." Hughes, 250 F.3d at 621, citing Nesladek,46 F.3d at 740-41. As the foregoing
discussion makes clear, the otherchoice-influencing factors favor New Jersey law,
makingconsideration of this issue unnecessary.

Conclusion

Based on the foregoing, and all of the files, records andproceedings herein, IT IS ORDERED: 1. The
Motion by Deutsche Bank AG, Deutsche Bank Securities, Inc., and Deutsche Bank Securities Limited
to Dismiss Counts XII, XIIT and XIV of Plaintiff Stephenson's Second Amended Corrected
Complaint (Doc. No. 137) is DENIED;

2. The Motions by Wayne Breedon and Richard Evangelista for Joinder in Deutsche Bank's Partial
Motion to Dismiss Plaintiff Stephenson's Second Amended Corrected Complaint (Doc. Nos. 133, 150)
are GRANTED; 3. The Motion by Deutsche Bank AG, Deutsche Bank Securities, Inc., and Deutsche
Bank Securities Limited to Dismiss Count XXIII of Plaintiff Ferris, Baker Watts, Inc.'s Second
Amended Complaint (Doc. No. 344) is DENIED; 4. The Motions by Wayne Breedon and Richard
Evangelista for Joinder in Deutsche Bank's Partial Motion to Dismiss Plaintiff Ferris, Baker Watts,
Inc.'s Second Amended Complaint (Doc. Nos. 347, 369) are GRANTED; 5. The Motion by James
Smith to Dismiss Count XXIII of Plaintiff Ferris, Baker Watts, Inc.'s Second Amended Complaint
(Doc. No. 360) is DENIED; 6. The Motion by Nomura Canada, Inc. and Scott Reed to Dismiss Count
XXIII of Plaintiff Ferris, Baker Watts, Inc.'s Second Amended Complaint (Doc. No. 364) is DENIED;
7. The Motion by Nomura Securities International, Inc. to Dismiss Count XXIII of Plaintiff Ferris,
Baker Watts, Inc.'s Second Amended Complaint (Doc. No. 368) is DENIED. APPENDIX A
APPEARANCES

Robert L. Schnell, Jr., Esq., James L. Volling, Esq., StephenM. Mertz, Esq., Jason K. Walbourn, Esq.,
Jesseca R.F. Grassley,Esq., Theodore R. Cheesebrough, Esq., Martin S. Chester, Esq.,Faegre &
Benson LLP, Minneapolis, MN, for Plaintiff James P.Stephenson, in his capacity as trustee for the
estate of MJKClearing, Inc.

Thomas E. Jamison, Esq., K. Jon Breyer, Esq., Fruth, Jamison &Elsass, P.A., Minneapolis, MN,
Richard A. Kirby, Esq., JohnLongstreth, Esq., Todd Reuter, Esq., Jessie K. Miner, Esq.,Preston Gates
Ellis & Rouvelas Meeds, LLP, Washington, DC, forPlaintiff Ferris, Baker Watts, Inc.

Michael E. Keyes, Esq., David E. Runck, Esq., Oppenheimer,Wolff & Donnelly LLP, Minneapolis,
MN, James H.R. Windels, Esq.,Christine Murtha, Esq., Michael Russano, Esq., Catheryn A.O'Rourke,
Esq., Laura Laux Higgins, Esq., Davis Polk & Wardwell,New York, NY, for Defendants Deutsche

Bank Securities Limited,Deutsche Bank Securities, Inc., and Deutsche Bank AG

Teresa J. Kimker, Esq., Halleland Lewis Nilan Sipkins &Johnson, P.A., Minneapolis, MN, Richard M.
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Strassberg, Esq.,Jeffrey A. Simes, Esq., Goodwin Procter LLP, New York, NY, forDefendant Wayne
Breedon

Madge S. Thorsen, Esq., Daniel Bryden, Esq., Kelly & Berens,P.A., Minneapolis, MN, Michael J. Dell,
Esq., Jonathan M. Wagner,Esq., Kramer Levin Naftalis & Frankel LLP, New York, NY, DanielA.
Ross, Esq., Michele Pahmer, Esq., Stroock & Stroock & LavanLLP, New York, NY, Marc Dreier, Esq.,
Amianna Stovall, Esq.,Dreier LLP, New York, NY, for Defendants Nomura Canada, Inc.,Nomura
Securities International, Inc., and Scott Reed

J. Patrick McDavitt, Esq., Julie H. Firestone, Esq., Briggs &Morgan, P.A., Minneapolis, MN, Joel S.
Forman, Esq., Daniel R.Marcus, Esq., Curtis, Mallet-Prevost, Colt & Mosle, New York, NY for
Defendant James Smith

Michael S. Ryan, Esq., Murnane, Conlin, White & Brandt, St.Paul, MN, Dominic F. Amorosa, Esq.,
New York, NY, Michael Q.Carey, Esq., Carey & Associates LLC, New York, NY, for
DefendantRichard Evangelista

1. The appearances for the parties are attached to this Orderas Appendix A.

2. The Court will accept as true the allegations in FBW'sSecond Amended Complaint and the Trustee's Second

AmendedCorrected Complaint.
3. When referring to the Trustee and FBW collectively, theCourt will use the term "Plaintiffs."

4. The Trustee also sued GenesisIntermedia, Inc., BradfordKeiller, and John Does 1-10; FBW also sued Nomura Canada,

Inc.,Nomura Securities International, Inc. Scott Reed, James Smith,and A.G. Edwards and Sons, Inc.

5. Plaintiffs brought federal RICO claims in their originalcomplaints. This Court dismissed those claims upon motion by
someof the defendants, determining that the Private SecuritiesLitigation Reform Act ("PSLRA") barred the federal RICO
claims.Stephenson v. Deutsche Bank AG, 282 F. Supp. 2d 1032, 1071 (D.Minn 2003).

6. The moving defendants are Deutsche Bank AG, Deutsche BankSecurities, Deutsche Bank SL, Breedon, Smith,
Evangelista, NomuraCanada, Inc., Nomura Securities International, Inc., and Reed.The moving defendants collectively

will be referred to as"Defendants."

7. The Trustee and Defendants agree that the application ofeither state's law is outcome determinative. FBW, however,
arguesthat there is no actual conflict between the New Jersey andMinnesota RICO Acts because the Minnesota Act does
not apply tosecurities fraud. Thus, according to FBW, Minnesota has notlegislated in this area of the law. (See FBW Mem.
in Opp'n at11.) FBW does not support its position with any authority, nordoes it dispute that the difference between the
two Acts would beoutcome determinative. See Schumacher, 676 N.W.2d at 689-90(holding conflict of law existed where

"[t|he parties agree that,under Iowa law, respondent would not be liable . . . because [an]immunity statute applies to the
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facts of this case," andMinnesota had no similar immunity statute).

8. In Zaretsky, the Minnesota Court of Appeals determinedthat a pre-judgment interest statute was procedural.464
N.W.2d at 550. The court did so despite being "reluctant to classifyanything as procedural because of the potential that
doing sowill encourage forum shopping." Id. at 550 n. 2. The statute'spurpose was to encourage settlements, and while it
providedcompensation for loss, it simply "affect[ed] the relationshipbetween the parties as litigants, not . . . their
relationship onthe underlying matter in dispute.” Id. at 550. The RICO Actsare distinguishable; the purpose of the RICO
Acts is to preventand eradicate racketeering activities, and the RICO laws aredirectly related to the merits of the

underlying dispute.

9. Defendants' reliance on criminal cases is furtherundermined by the Supreme Court of New Jersey's decision inState v.
Ball, 661 A.2d 251 (N.]. 1995). While citingNeapolitan approvingly in defining the parameters of a criminalconspiracy
conviction under the New Jersey RICO Act, the Ballcourt drew a clear distinction between a "RICO conspiracy" and
a"substantive RICO offense." Id. at 268-70. In fact, the courtreferred to a subsection of the statute at issue in this case
as"'the substantive participation provision of the statute." Id.at 268. Thus, even under Defendants' own authority, the
NewJersey RICO Act must be recognized as a substantive statute. Defendants also contend that, in passing the PSLRA,
which barsfederal RICO claims based on securities fraud, Congress wasresponding to a concern that RICO "not replace
or supplementexisting substantive securities law." (Deutsche Bank Mems. inSupp. at 8-9.) This has no bearing, however,
on Minnesota's orNew Jersey's RICO Acts, or on a state's interest in maintaining aprivate action for securities fraud
under its RICO Act. This isespecially true regarding New Jersey's RICO Act because it is"even broader in scope than its
federal counterpart.” MaximSewerage Corp. v. Monmouth Ridings, 640 A.2d 1216, 1220 (N.J.Super. 1993) (internal
quotation omitted). Although not cited by the parties, the Eighth Circuit's opinionin Popp Telecom, Inc. v. Am.
Sharecom, 361 F.3d 482, 489 (8thCir. 2004), that the PSLRA "is merely a procedural ruleregulating the filing of a RICO
claim," is inapposite to theinstant case. First, the court was only addressing the PSLRA —not RICO Acts generally or the
federal RICO Act in its entirety.Second, the court was not dealing with a conflict of law issue.While the Court suggests
that the right to obtain treble damagesunder the federal RICO Act does not create a substantive cause ofaction, id. at 489,

n. 6, that reasoning is not relevant here.

10. Likewise, there is no indication that other courtsconsider the New Jersey RICO Act procedural rather
thansubstantive. See, e.g., Philadelphia Reserve Supply Co. v.Nowalk & Assocs., Inc., 864 F. Supp. 1456 (E.D. Pa.
1994)(holding that claims under the New Jersey RICO Act werecognizable given the New Jersey state courts'

interpretation ofthe Act, though not considering choice of law issues).

11. Most of the defendants concede that constitutionalstandards permit the application of New Jersey substantive law
tothe instant cases. Though this is not dispositive in aconstitutional analysis, it indicates the significance of the
NewlJersey contacts to these claims. At oral argument, however, theNomura-related defendants (Nomura Securities
International, Inc.,Nomura Canada Inc. and Scott Reed) asserted that it would beunconstitutional to apply New Jersey law
to FBW's claims againstthem. While they did not brief the issue in detail, they arguethat their lack of physical contacts
with New Jersey creates aconstitutional problem. (See Nomura Mem. in Supp. at 11.) FBWasserts that the Nomura-related
defendants were participants in aracketeering scheme that was largely centered in New Jersey.Given the nature of this

allegation as necessarily involvingvarious parties coordinating transactions from various locations,the application of the
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New Jersey RICO Act in such a situationdoes not violate the Constitution. (See also infra, sectionIV(D).)

12. Decisions regarding choice of law are "made on anissue-by-issue, and not case-by case, basis." Zaretsky,464 N.W.2d at
548. When considering choice of law, "[t]he search . . .is not for the state whose law will be applied to govern allissues in a
case; rather it is for the rule of law that can mostappropriately be applied to govern the particular issue." Ewingv. St.
Louis-Clayton Orthopedic Group, Inc., 790 F.2d 682, 686(8th Cir. 1986) (internal quotation omitted). Thus, the choice
oflaw "need not be the same as to every issue in a case." Id. at687 (internal quotation omitted). That Plaintiffs assert
claimsbased on another state's law is not determinative in the presentanalysis. While the Nomura-related defendants
argue that FBWcannot assert both Minnesota state law claims and a New JerseyRICO claim, they fail to cite any authority
supporting such arestriction, nor do they address the authority to the contrary.See e.g., Smith v. Stonebridge Life Ins. Co.,
No. Civ.03-1006 (RHK/AJB), 2003 WL 21909567, at *8 (D. Minn. Aug. 8,2003) (choice of law determination regarding one
claim does notcontrol such a decision regarding any other claims in the samesuit; it is only "after first finding a conflict,
then engagingin a careful choice of law analysis," that the Court would cometo a choice of law decision on any particular

claim).

13. The source of illegal activity is significant whenconsidering the appropriate choice of law in securities cases.See, e.g.,
Gruber v. Price Waterhouse, 117 F.R.D. 75, 82(E.D. Pa. 1987) (in securities class action, where only contactsoutside
Pennsylvania were that some class members resided andwere injured in other states, the court found that
"Pennsylvanialhad] the most significant relationship particularly since thefinancial statements alleged to contain the

misstatementsemanated from Pennsylvania").

14. The Nomura-related defendants' argument against theapplication of New Jersey law because Plaintiffs are not
citizensof New Jersey, and their reliance on Schimpf v. Gerald, Inc.,52 F. Supp. 2d 976 (E.D. Wis. 1999), is misplaced for
this veryreason. In Schimpf, the court found it significant that theplaintiffs were residents of and were injured in
Wisconsin, anddetermined that Wisconsin law applied. Id. at 1003. In thiscase, Plaintiffs do not share a home state, nor
do they sharetheir place of injury; Plaintiffs do, however, have allegationsof racketeering activity (largely centered in New

Jersey) incommon, making the application of New Jersey law all the moreappealing.
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