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MEMORANDUM OPINION

This consolidated action is before the Court on cross-motions forpreliminaryinjunction. Plaintiff
LCN Enterprises, Inc. ("LCN") seeks toenjoin defendant City of Asbury Park ("City"), from
cancelling itsagreement to allow LCN to rent Convention Hall in Asbury Park for anevent named
Fast Lane Biker All American Cycle Jam ("event") which isscheduled for Saturday and Sunday, March
16 and 17, 2002. The City seeksan injunction permitting the event to be cancelled. This Court
hasreviewed the written submissions of the parties and conducted anexpedited evidentiary hearing
with oral argument. For the reasons statedhere, we will deny LCN's motion and will grant the City an
injunctiondirecting that the event be cancelled.

BACKGROUND AND PROCEDURAL HISTORY

Plaintiff LCN Enterprises Inc. is a publisher of magazines engaged inbusiness in Monmouth County,
New Jersey, where the City of Asbury Park islocated. LCN does business under the name "Fast Lane
Biker," andpublishes a magazine of the same name. In September, 2001, LCN enteredinto an
agreement permitting LCN to rent Convention Hall in Asbury Parkto conduct the event on March
16-17, 2002 ("rental agreement"). As ofFebruary 14, 2002, the City accepted a $2,800 payment from
LCN pursuantto the rental agreement.’

The upcoming event has been widely advertised by both the City andLCN. Eight Harley-Davidson
dealerships have become sponsors, and LCN hasaccepted fees from vendors and others who have
paid to participate invarious portions of the event. LCN has also obtained a $2 millioninsurance
policy naming the City as additional insured, as required underthe rental agreement. The hours of
operation are scheduled for 11:00a.m. to 6:00 p.m. on both Saturday, March 16 and Sunday, March 17.

On or about March 1, 2002, LCN was notified by the City that it wasseeking to cancel the event and
rescind the rental agreement, based uponinformation received by the City and other law enforcement
officials thatthere was a likelihood of violence among rival motorcycle clubs,specifically the Pagans,
the Hells Angels, and the Breed. LCN did notagree to rescind, and at the City Council meeting on
March 6, 2002, theCity directed its attorney to seek judicial approval to cancel theevent.

The City filed a verified complaint in the Superior Court of NewJersey, Chancery Division, seeking a

preliminary injunction preventingLCN from conducting the event. That complaint was filed and
served uponLCN on March 8, 2002, and LCN removed it to this Court on March 11,2002. (Notice of
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Removal in Civ. No. 02-1049.) On that same date, LCNand others ("the LCN parties") filed in this
Court an original actionagainst the City and certain of its officials, (collectively referred toas the
"City") seeking various relief including an injunction prohibitingthe City from cancelling the event.
(Complaint, Civ. No. 02-1048.) Wecommenced hearing oral argument on the injunctive issues on
March 12, andconducted an evidentiary hearing on an expedited basis on March 13.Consolidation of
the two cases was ordered on March 12 by consent of theparties.

PRELIMINARY FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has original jurisdiction of the claims asserted by the LCNparties under the First and
Fourteenth Amendments to the Constitution ofthe United States pursuant to 42 U.S.C. § 1983 and 28
U.S.C. § 1331and 1343(a)(3). For purposes of this injunctive stage of theproceedings, we will also
assume that the Court has supplementaljurisdiction over the related state law claims of any party
pursuant to28 U.S.C. § 1367(a).

Injunctive relief is an "extraordinary remedy, which should be grantedonly in limited
circumstances." Frank's GMC Truck Ctr., Inc. v. GeneralMotors Corp, 847 F.2d 100, 102 (3d Cir.
1988) (citing United States v.City of Philadelphia, 644 F.2d 187,191 n. 1 (3d Cir. 1980)).
Underwell-established law governing the granting of preliminary injunctiverelief, the Court must
consider whether: (1) the party seeking apreliminary injunction has shown a reasonable probability of
success onthe merits; (2) the party will be irreparably injured by the denial ofthe relief; (3) granting
preliminary relief will result in even greaterharm to the nonmoving party; and (4) granting the
preliminary relief willbe in the public interest. See, e.g., ACLU v. Reno, 217 F.3d 162, 172(3d Cir.
2000); ACLU of N.J. v. Black Horse Pike Reg'l Bd. of Educ.,84 F.3d 1471, 1477 n. 2 (3d Cir. 1996) (en
banc) (citations and quotationomitted). When relevant, a Court must also consider possible harm
tointerested third parties. See, e.g., Oburn v. Shapp, 521 F.2d 142, 152(3d Cir. 1975). "The injunction
should issue only if the plaintiffproduces evidence sufficient to convince the district court that all
fourfactors favor preliminary relief." AT & T Co. v. Winback & ConserveProgram, Inc., 42 F.3d 1421,
1427 (3d Cir. 1994).

I. Reasonable Probability of Success on the Merits

Under the standard for preliminary injunctive relief, the party seekinga preliminary injunction must
demonstrate a "reasonable probability ofeventual success in the litigation." Kershner v.
Mazurkiewicz,670 F.2d 440, 443 (3d Cir. 1982). In evaluating whether a moving partyhas satisfied this
first part of the preliminary injunction standard, itmust be remembered that "[i]t is not necessary that
the moving party'sright to a final decision after trial be wholly without doubt; rather,the burden is on
the party seeking relief to make a prima facie caseshowing a reasonable probability that it will
prevail on the merits."Oburn v. Shapp, 521 F.2d 142, 148 (3d Cir. 1975).

The procedural posture of these consolidated cases is such that theparties on both sides of this
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controversy are moving for preliminaryinjunctive relief: the City filed first, seeking judicial
authorizationto rescind the rental agreement and cancel the event; and the LCN partiesfiled next,
seeking to enjoin the City from cancelling. Technically,then, each moving party may have the burden
to establish its right to theinjunction it seeks. However, as the Court views the present
injunctivedispute, the paramount issues concern whether the LCN parties will sufferthe deprivation
of their First Amendment free speech rights or theirFourteenth Amendment due process rights, as
pleaded in Count One of theirComplaint, if the City proceeds with its plan to cancel the
event.Therefore, we will focus primarily upon the constitutional issues thusraised by the LCN parties
and will regard them as the moving party forpurposes of this discussion.

Description of the Facility and the Planned Event

Asbury Park is an oceanfront community located at the New Jerseyshore.According to the event
publicity, it is "centrally located only45 minutes from Philadelphia, New York City and Atlantic
City." (D-4,center pg.) It is also due east of the state capital, Trenton; and BucksCounty, Pennsylvania
is immediately west of Trenton across the DelawareRiver.

Convention Hall ("the Hall") is a large oceanfront structure withlimited street access. There are
approximately five establishmentsholding liquor licenses within walking distance, and the rest of the
areaconsists of two municipal parks, some light commercial uses along theadjacent Ocean Avenue,
and the rest residential. (McDon.) The Hall hasa large ground floor, with an adjoining theater area
that is not part ofthe rental agreement. The Hall also has a large second floor in the formof a
spectators balcony, which is accessible by several stairways but isclosed to visitors due to inoperable
elevators. There is a main entrancein the front of the Hall, and there are numerous fire exit doors on
allsides of the building. (P-2 to -9; D-2 and -3.)

The fire code capacity of the Hall is 3,590 people. The City has longbeen a place for motorcycle
enthusiasts to attend outdoor events in largenumbers, and none of those have erupted in violence.
(Clark, McD., Maz.)There have been other organized events in the City, both in and out ofthe Hall,
and those have been free of violence as well. But the City hasendured violence in some crowd
settings, particularly during an annualinflux of visitors called Greekfest. The City officials, including
fireand police, therefore have considerable experience dealing with securityissues involving large
gatherings. (McD.)

Plaintiff Pamela Mazalatis is an Asbury Park resident who is thepresident and sole shareholder of
LCN, which has published a freeadvertising magazine named Fast Lane Biker for one year. The
magazinedistributes 10,000 copies monthly, ten months a year, throughout centralNew Jersey. The
publisher of the magazine is listed as "Frank Dracman."Ms. Mazalatis explains that is a pen name for
plaintiff Mark Ruzicka.Mr. Ruzicka owns an exotic dancing establishment in Long Branch, andworks
with Ms. Mazalatis in the preparation and promotion of themagazine. (Clark, Maz.) Mr. Ruzicka is a
member of the Breed MotorcycleClub. (Maz.) The upcoming event, named "Fast Lane Biker All
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AmericanCycle Jam," is organized by LCN and promoted by the magazine. (D-4.) Itis LCN's first
event.

An event such as this is commonly referred to as a cycle show or "swapmeet." (Clark.) Planned
features of this event include exhibition ofmotorcycles with judging of best in each class; vendor
sales of new cycleparts, clothing and accessories, and displays of services such as custompainting;
band music and refreshments; and a "Miss Cycle Jam BikiniContest." (D-4, center pg.; Maz.) No
advance ticket sales have beenoffered, so there is no count of expected participants. However,
basedon conversations with an organizer of other such events, Ms. Mazalatishopes that at least 1,000
guests will attend each day, in addition to thevendors, competitors, sponsors, bands, etc. She states
that LCN hasadvertised the event widely in print, radio and web media so as toattract a large turnout.

LCN has accepted registration fees of $100 each from 51 vendors; $25each from 40 cycle show
entrants; and sponsorship fees of $250 each fromeight Harley-Davidson dealerships in New Jersey.
Those renting a boothfor the event include a New Jersey attorney, Jerry Friedman, Esq.
Hiscertification states that his practice includes representing motorcycleriding clubs and that at his
booth he plansto distribute materials andtalk to patrons on legislative and policy issues of interest
tomotorcycle riding groups and enthusiasts. Mr. Friedman certifies that"these events provide an
opportunity for the exchange of ideas concerningissues affecting the motorcycle community in New
Jersey." (P-1.)

The Investigation

Detective Jason Clark is a former Wall Township police officer who iscurrently a detective in the
Monmouth County Prosecutor's Office. Heacquired expertise regarding "outlaw motorcycle clubs"
during an extendedinvestigation of the Breed club in New Jersey during 1996-1999, which ledto some
arrests and convictions on charges of drug and firearmstrafficking. During that period he also
investigated other motorcycleclubs named the Hells Angels and the Pagans. He testified at length
atthe injunctive hearing concerning certain typical aspects of such clubs,and provided the results of
his current investigation and his expertopinion relevant to this case. The following narrative is
drawn from histestimony and his certification.

On Saturday, February 23, 2002, the Hells Angels sponsored a motorcycleswap meet and tattoo show
at a rented catering hall in Plainview, SuffolkCounty, New York, which was called the Hell Raisers
Ball ("the LonglIsland incident"). The Pagans were not invited to the event and were notwelcome.
Members of the Pagans stormed the event, and in the ensuingmelee one of the Pagans was shot and
killed and other participantssustained injuries in the fighting. At least 73 Pagans were arrested atthe
scene, along with the one Hells Angel who was the alleged shooter.Of those, only three were New
Jersey residents. This incident occurredwhile members of law enforcement were present, shortly
after a largerpolice presence had left. Racketeering charges have been lodged in NewYork against the
Pagans members arrested in that incident.
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Detective Clark testified that the term "outlaw motorcycle club" isused by law enforcement but is
also used by many groups in this countrywho refer to themselves as such, including the Hells Angels
and Pagans.Such clubs want to be left alone to live by their own rules. To hisknowledge, the Breed
members do not use that term in referring to theirclub, but it is part of the same subculture. Each
club has its owndistinctive garb and insignia, worn on clothing and cycles, referred toas their club
"colors."

These clubs, including the Breed, establish chapters and territorialareas. The Long Island incident
arose out of a territorial disputebetween the Hells Angels and Pagans. The "Hell Raisers Ball"
wasconsidered an affront to the Pagans' territory. The Pagans "mother club"instigated the incident
and drew from its entire membership to carry outthe operation. Pagans members travelled to Long
Island from as far awayas Virginia, including at least one high-ranking member from the vicinityof
Asbury Park who is now in custody.

The Hells Angels was founded in the 1950's in Oakland, California, andcurrently has approximately
2,500 members internationally. It has longbeen present in New York, and is in the process of starting
chapters inMaryland and Philadelphia. There have never been any active chapters ofHells Angels in
New Jersey, although some members live here and Clark hasbeen involved in investigating Hells
Angels activities in Bergen County,New Jersey in the past.

The Pagans club was founded in 1959 in Prince George's County, Marylandand currently has
approximately 600 members in the mid-Atlantic statesand in Florida.Historically, this subculture in
Long Island, Maryland,New York and Pennsylvania has been controlled by the Pagans. It also
hasfour chapters in New Jersey: the North Jersey, Elizabeth, Trenton andSouth Jersey chapters.
Although there are no active Pagans chapters inMonmouth County, the last having closed following
the shooting of aPagans member in Union Beach in 1995, there are several active andinactive Pagans
members who reside or are active in Monmouth County.Clark estimates that there are approximately
40 to 60 Pagans memberscurrently residing in New Jersey.

The Breed club, founded at some time before 1971, once had chaptersthroughout New Jersey, New
York, Pennsylvania and Ohio. In 1971, theHells Angels and the Breed engaged in a confrontation
similar to the LongIsland incident which resulted in the deaths of three Hells Angels andone Pagans
member. During the following two decades, the Breed wascontinuously attacked by the Hells Angels,
including a hand grenadeattack on the house of the then Breed national president in Plainfield,New
Jersey. These attacks led to the Breed shrinking in size fromapproximately 300 members to
approximately 100 members by 1990, in areduced territory comprised of Bucks County, Pa., and the
New Jerseycounties of Burlington, Mercer, Middlesex and Monmouth.

The location of Asbury Park, on the central New Jersey coast, has ledto both the Breed and the

Pagans laying claim to the City as their own,at different times in the past 30 years. Territorial
disputes among thesevarious clubs have led to violence in other areas, including a stabbingincident
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between Breed and Pagans members in Trenton in 1998. Lawenforcement authorities are aware that
the clubs gather intelligence ontheir rival clubs.

The recent Long Island incident occurred on Saturday, February 23,2002. On the following Monday,
Detective Clark was assigned by hissuperiors at the Monmouth County Prosecutor's Office to
investigate thatincident and to obtain any information that might assist the local policeand city
officials to assess any risk specifically relevant to theupcoming event in Asbury Park. Over the course
of the next few days, thefollowing information was reported to Detective Clark through
lawenforcement sources which included reliable confidential informants andother local police
departments:

On or about February 28, 2002, a concerned citizen in Long Branch reported to a local police officer
that the "word he was hearing" was that there could be some retaliation by Hells Angels against
Pagans at this event.

On March 1, 2002, three Hells Angels members entered a Harley dealership in Highland Park and
asked the employees whether any Pagans came there, where they live, and whether that dealership
was going to be at this event.

While the Hells Angels were present in that shop, someone in the shop called a Pagans member, who
quickly arrived at the shop in a van with other Pagans, but the Hells Angels had already left.

The Middlesex County Prosecutors office reports that members of Hells Angels, during the same
period, have gone to bars in Sayreville and Old Bridge asking about the whereabouts of Pagans and
where they live, and specifically asking whether Pagans are going to go to this event.

On March 4, members of the Pagans were seen in Asbury Park on the street outside Convention Hall.

Detective Clark explained that the significance of these events, basedon his experience, is that this
behavior by members of the rival HellsAngels and Pagans clubs is consistent with what happens
whenever one ofthe clubs goes to an event. They gather intelligence about what theother club may be
planning, and they go to observe the area where theevent will occur.

As to the present likelihood of violence between the Hells Angels andthe Pagans, Detective Clark
stated that to his knowledge there is no"turf war" between those clubs in New Jersey because the
Hells Angelshave not as yet tried to establish a presence in this state. However,based upon the Long
Island incident and reports from Long Island lawenforcement officers who have spoken with the
arrestees and others, theredefinitely will be violence between these two clubs in the form
of"retaliation" for that incident. As Clark testified, it is not a matterof "if" but only "when" that
retaliation will take place. "Retaliation"in this subculture means that if these clubs are at the same
event, theywill confront each other and there will be violence. In his opinion,based upon all of this
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information, it is not only possible but likelythat members of the Hells Angels and the Pagans will
show up at thisevent, either visibly or not in their "colors," and if both groups doattend, there will be
a violent confrontation. This is despite the factthat the event is not sponsored by either club, and that
there is nopresent information indicating that any Breed members are planning to actout violently at
the event.

The Security Situation

Captain Thomas McDonald is the acting Chief of the Asbury Park policedepartment, with fifteen
years experience in that department. He alsotestified at the hearing, and the following description is
drawn fromthat testimony and his certification.

The elements of security at large events in the City typically includeon-duty and off-duty police and
emergency technicians, as well as privatenon-uniformed security. Event promoters pay for the
off-duty officersand the private unarmed security guards. The latter are generallysupplied by a
bonded security service such as "Peacekeepers.”" Forexample, during the first week of December,
2001, there was a week-longBruce Springsteen event at the Hall which filled the Hall to capacityeach
day. There were no on-duty police assigned to the event; they wereon their regular patrols of the City.
The promoters provided 15 off-dutyuniformed officers and another 125 bonded security guards, at
theirexpense. The latter have the ability to search people physically andthrough metal detectors, with
greater latitude than the uniformed policeofficers who are state actors. There was another large
musical eventcalled Warped Tour. It was a one-day outdoor event in the hotel lot nextto the Hall, and
12,000 tickets were sold in advance. Security for thatevent was the same as for the Springsteen event.
A third similar eventwas the "Weird Al" show, which drew approximately 1,500 people and hadtwo
police officers and 40 security guards provided by the promoters.There was no threat of violence
involved in those events, and they wentsmoothly with no disruption.

There have also been annual summer picnics sponsored by the Breed clubin a park in the City.
During the past three years each of those eventshas attracted approximately 500 people, and the club
members providedtheir own security using a temporary enclosure fence. Police observersremained
on the outside of the enclosure except on one occasion when amedical emergency developed. At one
ofthose events, two Pagans membersarrived in their "colors." They were asked to remove those
featuresbefore entering. They complied and entered without incident.

The arrangements for the upcoming event were made in September, 2001between LCN and the
Special Events Coordinator for the City, defendantCharles Rouse. The only security provided in that
agreement was that thepromoters would hire one off-duty police officer and one off-duty EMSofficer.
No additional security, either uniformed or private, wasrequired under the agreement or arranged by
the promoters. (Maz.)

When Captain McDonald learned of the Long Island incident, informationbegan to reach him from
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Detective Clark and other law enforcementoffices, and he reviewed the security plans for the
upcoming event. Forexample, he also learned that a few days ago in Philadelphia, there was
abombing of a tattoo shop in Philadelphia, the owner of which is believedto be a member of the
Pagans.

Captain McDonald testified that the City currently has a total activepolice force of 65 officers. Those
are deployed in eight-person shifts 24hours each day, with one extra 5-person shift during the night
hours.During the times of the upcoming event, from 11 a.m. to 6 p.m., themaximum number of
off-duty officers who could be deployed would be 30,unless a "Code Red" emergency developed in
which case all 65 officerswould have to respond.

The City does not have any "mutual aid" agreements with neighboringtowns whereby officers can be
obtained. In event of an emergency theycan be called. However, according to Captain McDonald
each of thosetowns has its own staffing needs, and he would especially not anticipategetting much
emergency assistance over the upcoming St. Patrick's Dayweekend.

McDonald compared the security problems associated with the upcomingevent with those of
"Greekfest" which has occurred in the City in recentyears. That occurs on a certain Sunday in July,
when by word-of-mouth alarge number of young people arrive in the City with no event ororganizer
of any kind. They have no set time of arriving or leaving, andthe numbers are totally unpredictable.
There were approximately 10,000people at last summer's Greekfest. The City made special
contractualarrangements for the day with other towns, and at City expense the policecomplement
was approximately 85 officers arranged in several shifts. There were four shootings, including one by
a police officer to foil arobbery, and numerous street crimes.

The concern expressed by the City with security for this event includesthe likelihood of violence
inside the Hall itself, and in the environsboth during and after the scheduled times of the event.
Captain McDonaldtestified that it is at events like this that these people congregate,and that is
where the trouble is likely to occur. If the event is to goforward, Captain McDonald will deploy all 30
available off-duty officersand will call out every single officer in event of emergency. However,he
testified that he has made a careful assessment of what could be doneto protect the safety of the
participants and the public in connectionwith this event. It was his recommendation to the City
Council that theevent be cancelled because in his view the City does not have availableadequate
security for this event. In his view, even if the City couldassemble 85 officers as it did with advance
planning for Greekfest, thatwould not be adequate. Indeed, he testified that even if there were 100to
125 officers on hand, he could not predict publicsafety with anyconfidence if people are planning to
come to the event with "sinisterintentions," as the investigation information suggests. He points
outthat at the Long Island incident the arrests alone totalled 74 people.

Ms. Mazalatis testified that LCN is committed to working with the Cityfor the safe conduct of this
event, and that the City did not invite LCNin to discuss how to increase the security in the wake of
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the Long Islandincident. She said that LCN is willing to hire additional off-dutyofficers and attempt
to hire a private security company. She suggestedthat the event organizers could also get non-paid
persons to help withsecurity. She envisioned that a person could be stationed at each of
theemergency fire exits to prevent intruders from being let into the Hall byothers in the Hall.
However, she acknowledged that LCN has no securityexpertise available to it, and did not have any
of those arrangements inplace at the time of this hearing, which was just three days before
theopening day of the event. Also, the photos of the exterior of the Hall inevidence at the hearing
reveal that the fire and delivery doors arealmost too numerous to count. (P-2 through 8.)

The First Amendment Standards

LCN argues that its promotion of this event constitutes both expressiveactivity and commercial
speech, which are both protected under FirstAmendment freedom of speech. We agree. The Supreme
Court has "cast afairly wide net in its definition of what comprises expressive activity."Pi Lambda
Phi Fraternity v. Univ. of Pittsburgh, 229 F.3d 435, 443 (3dCir. 2000). The right to an expressive
association for the purposes ofengaging in activities protected by the First Amendment has
beenrepeatedly recognized by the Supreme Court. See Boy Scouts of Americav. Dale, 530 U.S. 640
(2000); City of Dallas v. Stangland, 490 U.S. 19(1989); Roberts v. United States Jaycees, 468 U.S. 609
(1984). And speechwhich is commercial in nature, and truthful and non-misleading aboutlawful
activities, is also protected. Greater New Orleans BroadcastingAss'n v. United States, 527 U.S. 173
(1999); 44 Liquormart v. Rhodelsland, 517 U.S. 504 (1996). The higher standards of protection
areattached to expressive association, and as plaintiffs urge we will applythose standards here.
However, that does not end our analysis.

The Court of Appeals for the Third Circuit has pointed out that theSupreme Court has applied three
different levels of scrutiny to stateburdens on associational expression, depending on the character of
therelationship between the state action and the protected expression. PiLambda Phi, 229 F.3d at
445. The most rigorous standard of review, thatof compelling state interest, is triggered when the
state directlyburdens expressive rights. That type of effect was seen, for example,when a state law
mandated that the group accept members with whom thegroup did not want to associate. Id. at 446.
There is an intermediatescrutiny test for regulations that have an "incidental" effect onexpression, as
when "speech" and "nonspeech" elements are combined in thesame course of conduct, a regulation
on the "nonspeech" element is anincidental restriction on the "speech" element and thus must meet
anintermediate four-part test. Id. The third category is where theprotected expression is only
"indirectly" affected by the state action,because the state action regulates constitutionally
unprotected conductthat does not itself contain or manifest protected expression. Id.Inthose
circumstances the Court has held that no First Amendment violationhas occurred. Id.

This Court makes the preliminary finding that the action of the City incancelling the upcoming

event was entirely unrelated to the protectedexpression of the plaintiffs. We find that the evidence
adduced to dateshows that the City reneged on its rental agreement with LCN, and therebycancelled
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the event, out of real and justified concern for the safety ofthe public. The City did candidly admit
that cost was a factor in itsdecision, but only a minor one. (McD.) The overriding consideration,
asstated by Captain McDonald, was that with the combination of a reasonableexpectation of the
threat of violent behavior, and a lack of adequateplanning and resources to deal with that threat, the
City was compelled tocancel the event for safety reasons.

We acknowledge that those cases that have found this third level ofstandard to be applicable to
associational rights have generally involvedsanctioned conduct committed by the protected parties
themselves, ratherthan by third parties. For example, in Arcara v. Cloud Books, Inc.,478 U.S. 697
(1986), the state closed down a bookstore becauseprostitution was occurring on the premises.
Likewise, in Pi Lambda Phi,the state university revoked fraternity status after members had
engagedin drug activity. 229 F.3d at 446-447. However, in our view theprinciple is also applicable
where, as here, the state acts within itsauthority to prevent or control unlawful conduct and thereby
indirectlyaffects the associational rights of an affected group, so long as thestate is acting within the
scope of its legal authority.

In this situation the City did have the legal right to cancel therental agreement for the Hall based
upon well-founded safety concerns,even if it might later mean having to answer in damages for
breach ofcontract. Therefore, the City's decision to take that course cannot besaid to have burdened
plaintiff's First Amendment associational rightsexcept indirectly. We therefore conclude as a
preliminary matter that noviolation of those rights has occurred.?

Procedural Due Process

Plaintiffs also contend that the City's actions violated their right toprocedural due process pursuant
to the Fourteenth Amendment. They assertthat a legitimate property interest was created when they
entered thecontract with Asbury Park for the use of the Hall for the event. Theyalso refer to the
existence of First Amendment and business interests.Plaintiffs argue that the City failed to provide
the necessary procedurebecause the cancellation of the event occurred without an evidentiaryhearing
or even the opportunity to be heard.

This Court, while agreeing that the contract appears to create alegitimate property interest,
concludes at this stage that thatplaintiffs have not been denied the process to which they
areconstitutionally entitled. Fundamentally, procedural due processrequires both notice and the
meaningful opportunity to be heard. Hayesv. Reed, Civil Action No. 96-4941, 1997 WL 125742, at *5
(E.D.Pa. March13, 1997).In determining the level of process owed, the Courtconsiders:

First, the private interest that will be affected by the official actions; second, the risk of an erroneous

deprivation of such interest through the procedures used, and the probable value, if any, of additional
or substitute procedural safeguards; and finally, the government's interest.
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Id. at *5 (E.D.Pa. March 13, 1997) (citations omitted). In this case,the City actually instituted
proceedings in the state court seekinginjunctive relief permitting it to cancel the event. The
protectionsprovided in this removed state court proceeding, together with theconsolidated federal
action instituted by plaintiffs, provide more thansufficient notice and an opportunity to be heard to
plaintiffs, evengiven the importance of their interest in the performance of the contractas written
and the substantial time and expense they incurred inpreparing for the event.

II. Irreparable Injury

Generally, a party seeking a preliminary injunction must make "a clearshowing of immediate
irreparable injury." Hohe v. Casey, 868 F.2d 69, 72(3d Cir. 1989). The deprivation of liberties protected
by the FirstAmendment, however, typically constitutes irreparable injury. Elrod v.Burns, 427 U.S.
347,373 (1976). "A plaintiff who meets the first prongof the test for a preliminary injunction will
almost certainly meet thesecond, since irreparable injury normally arises out of the deprivationof
speech rights." ACLU v. Reno, 217 F.3d 162, 172 (3d Cir. 2000)(citation omitted).

We have not found that a reasonable probability exists that the actionsof the City in cancelling the
event were taken in violation ofplaintiffs' free speech rights under the First Amendment, or in
violationof plaintiffs' rights to procedural due process. Therefore we do notfind that plaintiffs have
met this prong of the requirements forinjunctive relief.

Plaintiff LCN also argues that as a matter of contractual right itshould not be subjected to the
cancellation of the rental agreement atsuch a late date, because the calculation of its lost good will
isdifficult if not impossible to measure. While the Court is cognizant ofthe major dislocation to
LCN's enterprises that the City's decision hascaused, we are constrained to observe that even loss of
good will can becompensable in an action for money damages, which courts and juriesregularly
decide in contract litigation.

I11. Balance of the Hardships

In general, a court should consider the possibility of harm to thenonmoving party from the grant of
injunctive relief. Oburn v. Shapp,521 F.2d 142, 152 (3d Cir. 1975); Del. River Port Auth. v.
TransamericanTrailer Transp., Inc., 501 F.2d 917, 924 (3d Cir. 1974) ("We believe thatwhen
considerable injury will result from either the grant or denial of apreliminary injunction, these
factors to some extent cancel eachother."). The Court must also consider the hardship to any
interestedthird parties. See, e.g., Oburn, 521 F.2d at 152. In this case, for thereasons stated above, we
find that the balance of the hardships does notfavor the grant of an injunction to plaintiffs and does
favor permittingthe City to cancel the event as it has decided to do. Counsel for theCity stated in
closing argument that to do otherwise in thesecircumstances would be a "recipe for disaster," even if
the fearedconfrontation did not erupt. We reluctantly find that the Court is inagreement with
balancing the relative hardships so as to favor the City.
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[V. The Public Interest

Generally, neither the government nor the public itself can claim aninterest in enforcing an
unconstitutional governmental action. See,e.g., ACLU v. Reno, 217 F.3d 162, 180-81 (3d Cir. 2000).
The publicinterest generally favors such constitutional protection even in the faceof otherwise
important public interests.

This Court has carefully considered the circumstances presented by thecompeting claims of the
parties in this consolidated action, and at thisstage in the proceedings we have failed to find any
violation ofplaintiffs' constitutional rights or any likelihood of irreparable harm inthe claimed
violation of LCN's contractual rights. Accordingly, weconclude that the public interest in protection
from a real likelihood ofviolence if the event is held must be the factor weighing most heavily inthis
instance.

V. The Bond Requirement

Federal Rule of Civil Procedure 65(c) generally requires the postingof a security bond. The Court,
however, may waive this securityrequirement. See, e.g., McCormack v. Township of Clinton,872 F.
Supp. 1320, 1328 (D.N.]J. 1994). Here the court must balance thehardship to the defendant if security is
required against the hardship tothe plaintiffs if it is waived. See, e.g., Temple Univ. v. White 941 F.2d
201, 219 (3d Cir. 1991) (citation omitted); McCormack,872 F. Supp. at 1328 (citation omitted).

The City has represented to LCN and to the Court that it will respondto the damages claims asserted
by plaintiffs as this litigation movesforward. The City has also offered to refund the $2,800 deposit
withoutneed of court action. We expect that the City will promptly make thatrefund and that the City
will be responsible for any monetary reliefawarded to plaintiffs in due course. For those reasons, the
Court willwaive the bond requirement in connection with the order to be enteredhere.

An appropriate order accompanies this Memorandum Opinion.

1. There was a written rental agreement which was signed by the Cityas of February 14, 2002 (P-12), but LCN contends
that the City did notadvise LCN that the contract had been signed until this dispute arose.We need not further define the
nature of the contract for presentpurposes, because the parties agree that the essential terms of theagreement were

understood between them as of September, 2001.

2. We would reach the same result if we were analyzing this evidenceunder the "compelling interest” test for
associational rights. We wouldalso reach the same conclusion under the applicable standards for theFirst Amendment
protection of purely commercial speech, for the samereasons expressed here. See Lorillard Tobacco Co. v. Reilly, 121
S.Ct.2404 (2001).
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