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The plaintiffs The Shorehaven Golf Club,Inc., and The Covlee Company, both 
Connecticutcorporations in Norwalk, own land on the shoreof Long Island Sound, including a large 
area ofsalt marsh, known as Great Marsh, which liespartly in the town of Westport and partly in 
thetown of Norwalk. The plaintiff Manhattan SandCompany, Inc., is a New York corporation 
engagedin dredging sand and gravel for commercialpurposes. These three corporations filed 
anapplication, under the Removal of Sand andGravel Act, presently 25-10 to 25-18 of the 
1958Revision, with the defendant water resourcescommission for the designation of a channel 
acrossstate-owned lands under tidal and coastal watersof this state in Long Island Sound, to 
providedeepwater access to the Great Marsh, and for apermit to remove materials in the creation of 
theproposed channel. The commission held a publichearing, as required by 25-12, and denied 
theapplication. The plaintiffs then appealed to theSuperior Court in Hartford County in accordance 
with25-17. Judgments were rendered denying the appeals.The present appeals are from those 
judgments.

The plaintiffs attached to their application achart showing the channel which they desired tohave 
designated and from which they desired toremove sand and gravel. The proposed channel 
extendsfrom a point of access to the Great Marsh acrossunderwater lands of the state in a 
southeasterlydirection to a point in Long Island Sound, directlysouth of Cockenoe Island in Norwalk 
Harbor, wherethe depth of the water varies from thirteen tosixteen feet. Another portion of the 
channel extendsin an easterly direction from the channel hereinbeforedescribed to a point directly 
north of
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 Cockenoe Island, where the depth of the watervaries' from thirteen to fifteen feet. Thecommission 
found that the first of these proposedchannels was 8500 feet long and 300 feet wide andwould be 
dredged to a depth of 25 feet below meanlow water and that the second was 5500 feet longand 300 
feet wide and would be dredged to a depthof 25 feet below mean low water. The firstcrosses, for the 
greater part of its length, landsplotted as oyster grounds. Rev. 1958, 26-194. Themarsh area which the 
plaintiffs propose to dredgefor a basin for pleasure craft and to improve someof the shore properties 
of the plaintiff uplandowners is approximately 100 acres in extent. Thecommission further found that 
the materialsexcavated would be processed so that large amountsof usable sand and gravel would be 
obtained forcommercial purposes and, specifically, that "thisappears to be the main objective of the 
application."The commission found that the processing of theexcavated materials would result "in 
the dischargeof process water containing various amounts of silt,mud, turbidity, etc., into the natural 
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waters ofthe area." The commission also made findings,attacked by the plaintiff, relating to the 
effectof the proposed dredging on aquatic life and shoreerosion. The view which we take of the case 
makesit unnecessary to discuss this aspect.

The plaintiffs assert, and we shall assume it tobe so, that the application was made primarily 
under25-14 as distinguished from 25-10, 25-11, 25-12 and25-13. Section 25-141 declares that the 
creation
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 or improvement of channels on state lands undertidal and coastal waters affects the publicinterest. 
The statute empowers the water resourcescommission, after a public hearing and subject toa permit 
by the corps of engineers of the UnitedStates army, "to designate and lay out channelsacross state 
lands under tidal and coastal watersfor the purpose of providing access to and fromdeep water to
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 25-12. It would pay for the material in accordancewith 25-13.

The plaintiffs claim that the commission, indenying their application, acted arbitrarily,unreasonably 
and illegally and, in effect,deprived the plaintiffs in the first case of theirrights as littoral landowners. 
They allege thatthe commission has misconstrued the statutes andmisconceived its powers and 
duties thereunder.

The owner of land adjoining waters in which thetide ebbs and flows has the exclusive right to 
digchannels and build wharves from his land to reachdeep water, so long as he does not interfere 
withfree navigation. State v. Knowles-Lombard Co.,122 Conn. 263, 265, 188 A. 275; Orange v. 
Resnick,94 Conn. 573, 578, 109 A. 864; Lane v. HarborCommissioners, 70 Conn. 685, 694, 40 A. 
1058;Prior v. Swartz, 62 Conn. 132, 139, 25 A. 398;State v. Sargent & Co., 45 Conn. 358, 373; EastHaven 
v. Hemingway, 7 Conn. 186, 202; 1 Swift, System,p. 341; Gould, Waters (3d Ed.) 149; 1 Farnham, 
Waters& Water Rights, 62, 65. This right partakes of thenature of a franchise and is a species of 
propertyseparable from the upland and alienable as separated.State v. Knowles-Lombard Co., supra; 
Simonsv. French, 25 Conn. 346, 353. There is no reasonwhy, because of its peculiar nature as 
property,this right cannot, like any other property right,be made subject to reasonable police 
regulation inthe interest of the public welfare. Windsor v.Whitney, 95 Conn. 357, 368, 111 A. 354; 
State v.Hillman, 110 Conn. 92, 100, 147 A. 294; State v.Kievman, 116 Conn. 458, 463, 165 A. 601. In 
fact,the right has been subject to regulation in thisstate and elsewhere for many years. Rev. 1958,15-7, 
15-20, 15-21; State v. Sargent & Co.,supra, 374; Farist Steel Co. v.

[146 Conn. 625]

https://www.anylaw.com/case/shorehaven-golf-club/supreme-court-of-connecticut/07-07-1959/46VeSGYBTlTomsSB_i6Y
https://www.anylaw.com/?utm_source=anylaw&utm_medium=pdf&utm_campaign=pdf


SHOREHAVEN GOLF CLUB
146 Conn. 619 (1959) | Cited 13 times | Supreme Court of Connecticut | July 7, 1959

www.anylaw.com

 Bridgeport, 60 Conn. 278, 284, 22 A. 561; NewYork, N.H. & H.R. Co. v. Long, 72 Conn. 10, 21,43 A. 
559; Cummings v. Chicago, 188 U.S. 410, 427,23 S.Ct. 472, 47 L.Ed. 525; South Carolina 
HighwayDepartment v. Barnwell Bros., Inc., 303 U.S. 177,189, 58 S.Ct. 510, 82 L.Ed. 734; 56 Am.Jur. 
740,289; 1 Farnham, op. cit., 113b; see Poneleit v.Dudas, 141 Conn. 413, 417, 106 A.2d 479.

The plaintiffs maintain that the action ofthe commission is not regulation, but prohibition,of the 
exercise of their rights as upland owners.It requires no citation of authority to say thatregulation may 
in many instances result inprohibition. The question is whether the result isreached in a reasonable 
manner and is necessaryfor the public welfare. The plaintiffs asked forthe designation of a specific 
channel as describedin their application. It does not appear that theysuggested or sought any 
alteration of the proposedchannel whatsoever. They urged their plan as theonly one feasible under all 
the circumstances. Thecommission denied it. The commission was not undera duty to make 
suggested changes or to grant arehearing for that purpose. Piccolo v. West Haven,120 Conn. 449, 454, 
181 A. 615. It has not deniedthe plaintiff upland owners all right of access todeep water. It has simply 
denied access in the mannersuggested in the application. The reason was a cogentone. The plaintiffs' 
proposal entails an operationwhich, from its size and scope, appears to beprimarily a commercial 
venture by the plaintiffManhattan Sand Company, Inc. This venture would haveenabled the other 
plaintiffs to develop their shoreproperties at a modest cost to them or at no costat all. The 
commission could properly conclude thata channel of the proportions proposed was anunreasonable 
exercise of the rights
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 of the plaintiff upland owners and would requirethe taking of unwarranted quantities of 
state-ownedUnderwater lands for private purposes. It was urgedthat the width and the depth 
proposed for the channelwere necessary to accommodate the equipment, includingdredge, tugs and 
barges, used in the operation, butit was not shown that the dredging of the marsh andof an adequate 
channel could not be accomplished inany other way. It is the function of the commissionunder the 
standards provided by the act to exerciseits sound discretion in the public interest. It is afunction of 
the Superior Court to determine whetherthe commission has acted illegally or abused thediscretion 
entrusted to it. The court did not errin sustaining the action of the commission.

There is no error.

In this opinion DALY, C.J., KING and MELLITZ,JS., concurred.

1. "Sec. 25-14. LAYOUT OF CHANNELS. Thecreation, widening, deepening or lengthening ofchannels in, across or 
upon state lands under tidaland coastal waters is hereby declared to be affectedwith the public interest. In addition to its 
otherpowers and duties and in conformity with the purposesthereof, the [water resources] commission shall havethe 
power and authority, after a public hearing,subject to the issuance of a permit by the corpsof engineers of the United 
States Army, to designateand lay out channels across state lands under tidaland coastal waters for the purpose of 
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providingaccess to and from deep water to uplands adjacentto or bordering state lands under tidal and coastalwaters and 
for the improvement of coastal and inlandnavigation by vessels, including small craft forrecreational purposes."
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