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MEMORANDUM DECISION

David James Kwiatkowski, a state prisoner appearing pro se, filed a Petition for a Writ of Habeas 
Corpus under 28 U.S.C. § 2254. Kwiatkowski is currently in the custody of the California Department 
of Corrections, incarcerated at the California Medical Facility, Vacaville, California. Respondent has 
answered, and Kwiatkowski has replied.

I. BACKGROUND/PRIOR PROCEEDINGS

In September 1996 Kwiatkowski was convicted in the Shasta County Superior Court of Assault on a 
Child Causing Death under California Penal Code § 273(a) and (b). The trial court sentenced 
Kwiatkowski to an indeterminate prison sentence of fifteen years to life. Kwiatkowski does not 
challenge his conviction or sentence in this proceeding.

In May 2008 Kwiatkowski appeared before the California Board of Parole Hearings ("Board") for his 
initial parole consideration hearing. The Board denied Kwiatkowski parole for a period of two years. 
Kwiatkowski timely challenged the decision of the Board in a habeas proceeding in the Shasta 
County Superior Court, which denied his petition is an unreported, reasoned decision. The 
California Court of Appeal, Third Appellate District, denied his subsequent petition for habeas relief 
without opinion or citation to authority, and the California Supreme Court did the same on January 
13, 2010. Kwiatkowski timely filed his Petition for relief in this Court on February 21, 2010.

Because the facts surrounding the conviction are well known to the parties and are unnecessary to an 
understanding of this decision, they are not repeated here.

II. GROUNDS RAISED/DEFENSES

In his Petition Kwiatkowski raises two grounds: (1) the action of the Board was unsupported by 
sufficient evidence; and (2) requiring a prisoner to express sufficient insight as a condition of 
granting parole violates the Ex Post Facto Clause. Respondent does not assert any affirmative 
defense.1

III. STANDARD OF REVIEW

Under the Antiterrorism and Effective Death Penalty Act of 1996 ("AEDPA"), 28 U.S.C. § 2254(d), this 
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Court cannot grant relief unless the decision of the state court was "contrary to, or involved an 
unreasonable application of, clearly established Federal law, as determined by the Supreme Court of 
the United States" at the time the state court renders its decision or "was based on an unreasonable 
determination of the facts in light of the evidence presented in the State court proceeding."2 The 
Supreme Court has explained that "clearly established Federal law" in § 2254(d)(1) "refers to the 
holdings, as opposed to the dicta, of [the Supreme Court] as of the time of the relevant state-court 
decision."3 The holding must also be intended to be binding upon the states; that is, the decision 
must be based upon constitutional grounds, not on the supervisory power of the Supreme Court over 
federal courts.4

Thus, where holdings of the Supreme Court regarding the issuepresented on habeas review are 
lacking, "it cannot be said that thestate court 'unreasonabl[y] appli[ed] clearly established 
Federallaw.'"5 When a claim falls under the "unreasonableapplication" prong, a state court's 
application of Supreme Courtprecedent must be "objectively unreasonable," not just "incorrect 
orerroneous."6 The Supreme Court has made clear thatthe objectively unreasonable standard is "a 
substantially higherthreshold" than simply believing that the state-court determinationwas incorrect.
7 "[A]bsent a specific constitutionalviolation, federal habeas corpus review of trial error is limited 
towhether the error 'so infected the trial with unfairness as to makethe resulting conviction a denial 
of due process.'"8 In a federal habeas proceeding, the standard under which thisCourt must assess the 
prejudicial impact of constitutional error in astate court criminal trial is whether the error had 
asubstantial and injurious effect or influence in determining theoutcome.9 Because state court 
judgments ofconviction and sentence carry a presumption of finality and legality,the petitioner has 
the burden of showing by a preponderance of theevidence that he or she merits habeas relief.10

The Supreme Court recently underscored the magnitude of the deference required: As amended by 
AEDPA, § 2254(d) stops short of imposing a complete bar on federal court relitigation of claims 
already rejected in state proceedings. Cf. Felker v. Turpin, 518 U.S. 651, 664, 116 S.Ct. 2333, 135 
L.Ed.2d 827 (1996) (discussing AEDPA's "modified res judicata rule" under § 2244). It preserves 
authority to issue the writ in cases where there is no possibility fairminded jurists could disagree that 
the state court's decision conflicts with this Court's precedents. It goes no farther. Section 2254(d) 
reflects the view that habeas corpus is a "guard against extreme malfunctions in the state criminal 
justice systems," not a substitute for ordinary error correction through appeal. Jackson v. Virginia, 
443 U.S. 307, 332, n.5, 99 S.Ct. 2781, 61 L.Ed.2d 560 (1979) (Stevens, J., concurring in judgment). As a 
condition for obtaining habeas corpus from a federal court, a state prisoner must show that the state 
court's ruling on the claim being presented in federal court was so lacking in justification that there 
was an error well understood and comprehended in existing law beyond any possibility for 
fairminded disagreement.11

In applying this standard, this Court reviews the "last reasoned decision" by the state court.12 State 
appellate court decisions that summarily affirm a lower court's opinion without explanation are 
presumed to have adopted the reasoning of the lower court.13 This Court gives the presumed decision 
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of the state court the same AEDPA deference that it would give a reasoned decision of the state court.
14

Under California's unique habeas procedure, a prisoner who is denied habeas relief in the superior 
court files a new original petition for relief in the court of appeal. If denied relief by the court of 
appeal, the defendant has the option of either filing a new original petition for habeas relief or a 
petition for review of the court of appeal's denial in the California Supreme Court.15

This is considered as the functional equivalent of the appeal process.16 Under AEDPA, the state 
court's findings of fact are presumed to be correct unless the petitioner rebuts this presumption by 
clear and convincing evidence.17 This presumption applies to state-trial courts and appellate courts 
alike.18

IV. DISCUSSION

Ground 1: Insufficient Evidence Kwiatkowski contends that the evidence was insufficient to support 
the Board's finding that he posed an unreasonable risk of danger to society if released on parole. The 
Shasta County Superior Court rejected Kwiatkowski's argument:

The court applies the "some evidence" standard to review the Board's decision. Under the "some 
evidence" standard, the Board's decision will be upheld as long as some evidence supports the 
conclusion that the petitioner is unsuitable for parole because he is a threat to public safety. (In re 
Shaputis (2008) 44 Ca1.4th 1241). The record shows the Board denied parole based upon several 
factors. The presiding commissioner indicated that:

[t]here were a number of factors that we looked into. The first I'm going to speak to is the 
commitment offense itself. And we do want to note that this was carried out in an especially cruel 
and callous manner. This child, two years old, a child that you had lived with, he and his mother, for 
a brief six-month period. Approximately five months into that time frame apparently you took 
actions that were beyond disciplinary in nature and became violent in that you started striking him 
to deter the child from crying apparently or other activities that you felt were inappropriate and 
unnecessary. But that escalated to three different times that you recall. And, the one thing that 
troubled the Panel to some degree is that you were, and I'm not sure if you were trying to protect 
your recollection of that or whether you really don't recall, but one of the areas that was of particular 
concern is that you don't recall actually striking the child as many times as the autopsy revealed that 
he had been hit.... (Transcript of Parole Hearing at page 1 of Decision, lines 13-24; page 2 of Decision, 
lines 1-8).

Further, the presiding commissioner was concerned that petitioner downplayed another past 
instances of violence. And it was interesting how you characterized your actions with her [your sister] 
as placing your hand on her when actually that - you placed your hand, if that's how you want to 
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characterize it, in such a way that it left marks around her neck. That seems to be, in the Panel's 
mind, an understatement of what occurred, and then when her boyfriend took issue with your 
treatment of your sister, you armed yourself with a knife and displayed that in a threatening way, and 
that was that incident. But it was odd to the Panel that you would describe essentially a - an assault 
on her as placing your hands on her.

(Transcript of Parole Hearing at page 4 of Decision, lines 1-12).

While the Board was pleased with petitioner's behavior in prison and parole plans, the Board felt that 
petitioner did not have a true sense of remorse, stating:

And it's not that you're required to do it, but what is required is that we have some understanding 
that you have a deep abiding level of remorse over this, and it's more than just saying I'm sorry I did 
this. And we see - we conduct many, many of these hearings and find many different ways to say the 
same thing. But typically what you say is backed up in the psychological evaluation to a lower rate, 
and we believe that is something that you can get to, and you should get to. (Transcript of Parole 
Hearing at page 5 of Decision, lines 17-24; page 6 of Decision, lines 1-2).

The Board's decision was not based solely on the commitment offense. The Board's decision was also 
based upon the petitioner's lack of remorse and lack of a true understanding of what he did and why 
he did it. Under those circumstances, the Board was convinced there is a likelihood petitioner could 
commit other acts of violence if released. There is some evidence in the record to support the Board's 
finding that petitioner currently poses a threat to public safety.19

After briefing in this case was completed, the United States Supreme Court decided Swarthout v. 
Cooke.20 This Court must decide the case on the law as it exists at the time this Court renders its 
decision, and if controlling law changes while the case is pending, this Court applies the law as 
changed.21 Thus, although it represents a change in controlling law, Cooke forecloses Kwiatkowski's 
arguments vis-a-vis California's "some evidence" rule.

Generally, when a higher court issues new controlling authority after briefing is complete, this Court 
requests further briefing from the parties addressing the new authority. The Supreme Court decision 
in Cooke, however, is so clear that further briefing would unduly prolong this case without any 
possibility of changing the result. The Supreme Court has limited federal habeas review to the 
procedures followed by the Board and the Governor, and defined with care what it meant by the 
applicable procedures. No longer may this Court consider how the California courts applied 
California law in the parole suitability context.22 Under these circumstances further briefing would 
not aid this Court in reaching a decision.

It is well-established by Supreme Court precedent that there is no constitutional or inherent right of 
a convicted person to be conditionally released on parole before the expiration of a sentence.23 That a 
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California prisoner has a liberty interest in parole protected by the procedural safeguards of the Due 
Process Clause of the Fourteenth Amendment is settled.24

Because the only federal right at issue in this case is procedural, the relevant inquiry is whether 
Kwiatkowski received due process.25 The Constitution only requires that a prisoner be allowed an 
opportunity to be heard and be provided with a statement of the reasons why parole is denied, 
nothing more.26 Kwiatkowski contends that the decision of the Board was unsupported by some 
evidence as required by California law.27 "[I]t is of no federal concern . . . whether California's 'some 
evidence' rule of judicial review (a procedure beyond what the Constitution demands) was correctly 
applied."28 California prisoners are allowed to speak at their parole hearings, to contest the evidence 
against them, they are afforded access to their records in advance, and are notified of the reasons why 
parole is denied. That is all that due process requires.29 "'Federal courts hold no supervisory authority 
over state judicial proceedings and may intervene only to correct wrongs of constitutional 
dimension.'"30 Because Kwiatkowski has failed to establish a wrong of constitutional dimension he is 
not entitled to relief under his first ground.

Ground 2: Ex Post Facto Claim

Among the factors that the Board considered in determining Kwiatkowski's unsuitability for parole 
was his lack of insight into the circumstances of and his reasons for committing his crime. 
Kwiatkowski contends at the time that he committed his crime (April 1996) indeterminately 
sentenced life-prisoners were not required to express sufficient insight into the circumstances of the 
commitment offense. According to Kwiatkowski:

Assuming 'lack of insight' can be adequately defined and given objective meaning, and assuming it 
can validly be said that petitioner in this case does not have 'full insight,' there remains the question 
of what relevance this has in view of the uncontroverted applicability of every other suitability 
criteria to petitioner.

There is nothing within the California Penal Code, nor within departmental rules and regulations 
(Title 15, Division 2) is it required that a prisoner applying for parole must articulate sufficient 
insight before establishing their suitability for parole.

Petitioner was first required to express sufficent [sic] insight into the circumstances of his crime 
during. his mental health evaluation performed by Dr. Record for consideration by the Board during 
his parole suitability hearing now being challenged. Yet, when petitioner initially elected not to 
discuss his crime as permitted by the California Penal Code, Section 5011, his mental health 
evaluator faulted him for not discussing his crime, claiming lack of insight.

Then in further violation of petitioner's rights, the Board, during his hearing, utilized that same 
psychological evaluation which faulted petitioner for exercising his right under Penal Code 5011 not 
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to discuss his crime. (see Exhibit A, Reporter's Transcript (R.T.), page 91, line 3-7).

Therefore, the Board's use of petitioner's 'lack of insight' which derived from an erroneous 
assessment rendered by petitioner's mental health evaluator, solely because petitioner initially 
refused to discuss his crime, clearly shows the Board's attempt to ignore the overwhelming evidence 
of rehabilitation and suitability contained within petitioner's record before the Board during the 
hearing now being challenged. Such practices by the by the Board of Parole Hearing (and the 
Governor) violates the ex post facto clause of both state and federal constitutions.31

Kwiatkowski presented this claim for the first time in his petition to the California Court of Appeal 
and again in his petition to the California Supreme Court; consequently, no California court 
addressed this claim on the merits. When there is no reasoned state-court decision denying an issue 
presented to the state, "it may be presumed that the state court adjudicated the claim on the merits 
in the absence of any indication or state-law procedural principles to the contrary."32

"The presumption may be overcome when there is reason to think someother explanation for the 
state court's decision is morelikely."33 Where the presumption applies, thisCourt must perform an 
independent review of the record to ascertain whether thestate-court decision was "objectively 
unreasonable."34 In conducting an independent review of the record, this Courtpresumes that the 
relevant state-court decision rested on federalgrounds,35 giving that presumed decision the 
samedeference as a reasoned decision.36 The scope ofthis review is for clear error of the state court 
ruling on thepetition:

[A]lthough we cannot undertake our review by analyzing the basis for the state court's decision, we 
can view it through the "objectively reasonable" lens ground by Williams. . . . Federal habeas review 
is not de novo when the state court does not supply reasoning for its decision, but an independent 
review of the record is required to determine whether the state court clearly erred in its application 
of controlling federal law. Only by that examination may we determine whether the state court's 
decision was objectively reasonable.37

"[A]lthough we independently review the record, we still defer to the state court's ultimate decision."38

In Garner, the Supreme Court made clear that retroactive changes to a state's parole laws may, in 
some instances, violate the Ex Post Facto Clause.39 In order to establish an ex post facto violation 
based on a state's retroactive application of a parole statute, a prisoner must demonstrate that the 
new statute "creates a significant risk of prolonging [the prisoner's] incarceration."40 Where, 
however, a change in the law does nothing more than alter the method of granting parole under 
identical substantive standards, the Ex Post Facto Clause is not implicated.41 Ex post facto analysis of 
a facially neutral parole law requires a case-specific, fact-intensive analysis regarding the risk posed 
by the law to the particular prisoner challenging its application.42
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Although it is not clear in his Petition what he bases his ex post facto claim on, in his Traverse it 
appears that Kwiatkowski claims that this factor as a reason for the denial of his parole did not exist 
until the California Supreme Court decided Shaputis in 2008.43 Initially this Court notes that, 
contrary to Kwiatkowski's contention, the California Supreme Court recognized "lack of insight" 
into one's criminal conduct as an appropriate factor for consideration in denying parole at least as 
early as 1979.44

Kwiatkowski's argument misinterprets both Shaputis and the scope of the regulation applied in 
Shaputis. The regulation at issue in Shaputis provides in relevant part:

(b) Information Considered.

All relevant, reliable information available to the panel shall be considered in determining suitability 
for parole. Such information shall include the circumstances of the prisoner's social history; past and 
present mental state; past criminal history, including involvement in other criminal misconduct 
which is reliably documented; the base and other commitment offenses, including behavior before, 
during and after the crime; past and present attitude toward the crime; any conditions of treatment 
or control, including the use of special conditions under which the prisoner may safely be released to 
the community; and any other information which bears on the prisoner's suitability for release. 
Circumstances which taken alone may not firmly establish unsuitability for parole may contribute to 
a pattern which results in a finding of unsuitability.45

To the extent that Kwiatkowski argues that the regulation does notencompass insight, he overlooks 
the inclusive nature of the regulationto encompass all relevant, reliable information that bears on 
hissuitability for parole. Taken in proper context, the discussionregarding "lack of insight" in 
Shaputis is analogous to Kwiatkowski'sattitude towards the lack of understanding of the 
underlyingcommitment crime and the reason(s) for its commission.46 This is hardly "new."

Even if it were "new," Kwiatkowski must still show that the new rule"create[d] a significant risk of 
prolonging [Kwiatkowski's]incarceration."47 It is not sufficient thatit "create[d] only the most 
speculative and attenuated risk of increasingthe measure of punishment attached to covered crimes."
48 Here, that Kwiatkowski "lacked insight" into the underlyingcommitment offense or his conduct in 
connection therewith did notcreate any greater increased risk of prolonged incarceration than didthe 
addition of a psychological review requirement inMoor.49

The arguments advanced by Kwiatkowski are more akin to either a weight of the evidence or 
relevance argument than to an ex post facto claim. This Court is precluded from re-weighing the 
evidence. The role of this Court is to simply determine whether there is any evidence, if accepted as 
credible by the trier of fact, sufficient to sustain the factual determination made.50 The factors to be 
considered in making a parole determination and the weight to be given each factor are purely a 
question of California law. As noted above, the Supreme Court's decision in Cooke foreclosed this 
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Court's consideration of how California courts apply California law in the parole suitability context.51

On the record of this case, in light of Morales, Garner, and Moor, this Court cannot find that the 
assumed decisions of the California Court of Appeal or the California Supreme Court were "contrary 
to, or involved an unreasonable application of, clearly established Federal law, as determined by the 
Supreme Court of the United States" at the time the state courts rendered their decisions or "w[ere] 
based on an unreasonable determination of the facts in light of the evidence presented in the State 
court proceeding."52 Kwiatkowski is not entitled to relief under his second ground.

V. CONCLUSION AND ORDER

Kwiatkowski is not entitled to relief on any ground raised in his Petition.

IT IS THEREFORE ORDERED THAT the Petition under 28 U.S.C. § 2254 for Writ of Habeas Corpus 
is DENIED.

IT IS FURTHER ORDERED THAT the Court declines to issue a Certificate of Appealability.53 Any 
further request for a Certificate of Appealability must be addressed to the Court of Appeals.54

The Clerk of the Court is to enter judgment accordingly.

James K. Singleton, Jr.
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