AT&T COMMUNICATIONS v. SOUTHWESTERN BELL TELE.
86 F. Supp.2d 932 (1999) | Cited O times | W.D. Missouri | August 31, 1999

ORDER AFFIRMING IN PART AND REMANDING IN PART THE ORDERS OF THE MISSOURI
PUBLIC SERVICE COMMISSION

These consolidated cases come to this Court for judicial reviewof an administrative order entered by
the Missouri Public ServiceCommission ("PSC") pursuant to the Telecommunications Act of
1996("the Act," "the Telecommunications Act"), Pub.L. 104-104, 110Stat. 56 (codified at various
sections of 47 U.S.C.)." TheTelecommunications Act ended the era of monopoly-based localtelephone
service by eliminating legal barriers to competitionand by requiring local telephone companies to
lease elements oftheir existing networks to new competitors. In the absence of anagreement between
the local company and its competitors, the Actauthorizes state utility commissions to determine the
terms ofthese interconnection contracts and the price which the localcompany can charge its
competitors for interconnection services.These consolidated cases involve interconnection
agreementsbetween Southwestern Bell Telephone Company ("SWBT") and AT & TCommunications
of the Southwest ("AT & T"), which have beenordered by the PSC.

[. The Telecommunications Act of 1996

"It would be gross understatement to say that theTelecommunications Act of 1996 is not a model of
clarity. It isin many respects a model of ambiguity or evenself-contradiction." AT & T Corp. v. lowa
Utils. Bd.,525 U.S. 366, 119 S.Ct. 721, 738, 142 L.Ed.2d 835 (1999) (Justice Scalia,delivering the opinion
of the Court). Even for the United StatesSupreme Court, interpreting the Telecommunications Act is
nosimple task. An understanding of the Act's overall structure andpurpose therefore provides an
essential background for addressingthe many issues raised by the parties in these consolidatedcases.

Until the 1990s, local telephone service was regarded as anatural monopoly. Id. at 726. States,
therefore, grantedexclusive franchises to one local exchange carrier('"LEC") in each area. In
exchange, the LECs were required toprovide universal service and were subjected to
pervasiveregulation by state commissions. This legal arrangementencouraged LECs to develop
extensive networks that branched outto reach every customer in a particular area. The networks
wereexpensive to build and maintain, and duplication of a network wasthought to be economically
infeasible.

In the 1990s, however, technological advances convincedCongress that competition in local

telephone markets was not onlypossible but also desirable. Congress believed that consumerswould
reap the benefits of competition in the form of lowerprices and better quality services. First Report &
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Order at Y 3,In re Implementation of Local Competition Provisions, 11 FCCRed. 15499 (1996) ("'Local
Competition Order") (listing theprincipal goals of the Act). Congress, therefore, designed theAct "to
promote competition and reduce regulation in order tosecure lower prices and higher quality
services for Americantelecommunications consumers and encourage the rapid deploymentof new
telecommunications technologies." Telecommunications Act,quoted in Iowa Utils. Bd. v. F.C.C., 120
F.3d 753 (8th Cir.1997), rev'd in part on other grounds, 525 U.S. 366, 119 S.Ct.721, 142 L.Ed.2d 835
(1999).

To achieve its goal of ending monopoly based localtelecommunication services, Congress preempted
state laws thatgranted exclusive franchises to incumbent local exchangeproviders ("ILECs").
Realizing that potential competitors wouldbe deterred from entering local telecommunications
markets ifthey had to build entire networks from the ground up before theycould begin providing
services, Congress also required ILECs toshare their networks with new competitors referred to
ascompetitor local exchange providers ("CLECs"). S. Conf. Rep.104-230, at 148 ("it is unlikely that
competitors will have afully redundant network in place when they initially offer localservice.").

The Telecommunications Act imposes the following requirementson ILECs. First, an ILEC must
allow its competitors to"interconnect" their equipment to the ILEC's network at "anytechnically
feasible point," thus enabling competitors to processtelephone calls through the network. 47 U.S.C. §
251(c)(2)(B)(Supp. 1998). This interconnection must be "at least equal inquality" to that which the
incumbent provides to itself. §251(c)(2)(C).

Second, an ILEC must provide access to "network elements," on"an unbundled basis." § 251(c)(3). A
network element is definedbroadly as "a facility or equipment used in the provision of
atelecommunications service." § 153(29). Competitors have a rightto purchase network elements
separately, "in a manner that allowsrequesting carriers to combine such elements in order to
providetelecommunications service." § 251(c)(3). In determining whichnetwork elements must be
provided, the FCC was directed toconsider whether access was "necessary” and whether the failureto
provide such access would impair a CLEC's ability "to providethe services that it seeks to offer." §
251(d)(2). The ratesILECs may charge both for interconnection and unbundled networkelements
("UNEs") must be "based on the cost . .. of providingthe interconnection or network element." §
252(d)(1). Also, bothinterconnection and UNEs must be provided "on rates, terms, andconditions that
are just, reasonable, and nondiscriminatory." §251(c)(2)(D) and (c)(3).

Finally, an ILEC must sell its complete retail services atwholesale prices so that competitors can
resell those services totheir customers. § 251(c)(4). Wholesale rates are retail ratesminus the "costs
that will be avoided" by selling to a competitorrather than a customer, such as marketing, billing,
andcollection. § 252(d)(3). ILECs are forbidden from imposing"unreasonable or discriminatory
conditions or limitations" on theresale of these services. § 251(c)(4)(B).

The Act's requirements raise a host of questions when appliedto a particular local telephone
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network. What is a networkelement? What kind of interconnection or level of unbundling
istechnically feasible? What are an ILEC's costs of providingservices? All such issues must be
resolved for incumbents and newcompetitors to enter interconnection agreements
allowingcompetitors to use incumbents' networks. Parties, statecommissions, and courts are to be
guided in their efforts toanswer such questions by regulations passed by the Federal Communications
Commission ("FCC"). § 251(d)(1). Congress alsodesigned an elaborate dispute resolution system.
First, when anincumbent receives a request for interconnection, it may try toreach an agreement
with its potential competitor throughnegotiations. § 252(a). In the event that these negotiationsleave
some issues unresolved, state utility commissions mayarbitrate these disputes, § 252(b)(1), unless the
state declinesto act, in which case the disputes are arbitrated by the FCC.Congress required that all
issues presented for arbitrationshould be resolved within nine months after the ILEC received
theinitial request for interconnection. § 252(b)(4)(C). Finally,federal courts hear appeals from the
decisions of these stateagencies or the FCC. § 252(¢e)(6) (providing for review in federaldistrict courts).

I1. The PSC's Proceedings
A. The First Arbitration

After the Telecommunications Act was passed in 1996, AT & T andSWBT began negotiating about
an interconnection agreement, butthese negotiations failed to resolve all of the issues betweenthem.
On July 29, 1996, AT & T filed a Petition for Arbitrationwith the PSC. On August 16, 1996, MCI filed
a similar petition.The PSC consolidated the two cases.

The PSC allowed the parties to file written testimony and heldformal hearings including
cross-examination between October 8 andOctober 17, 1996. One key issue in this arbitration was
theamount AT & T would be required to pay to use SWBT's network. Theparties presented evidence
of the Total Element Long RunIncremental Cost ("TELRIC") of providing this access, because
FCCregulations then in effect mandated that this methodology be usedto determine rates under the
Telecommunications Act. See47 C.F.R. § 51.503, 51.505 (1999). On October 15, 1996, however,the
Eighth Circuit stayed these regulations in part because itfound that the FCC lacked jurisdiction to
issue them. IowaUtils. Bd., 120 F.3d at 799.

On December 11, 1996, the PSC entered an order setting interimrates using the TELRIC
methodology. This order also required SWBTto allow AT & T to use its dark fiber and purchase its
subloopsseparately, i.e., unbundled. On December 20, 1996, SWBT moved forrehearing on the
grounds that the interim rates should not havebeen calculated under the stayed FCC regulations that
mandatedthe TELRIC methodology. On January 22, 1997, the PSC denied themotion in a show order.

The PSC next confronted the task of setting permanent rates. Itordered its staff to meet with SWBT

personnel for two to threedays each week in SWBT's offices, "where software, data, andsubject
matter experts responsible for critical input values willbe readily available." [Order Granting
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Clarification and DenyingRehearing at 9, Record on Appeal ("ROA") 1117]. AT & T would beexcluded
from these meetings because "SWBT will perhaps berequired to disclose extraordinarily confidential
information,including trade secret and other proprietary matter." [Id.].Similarly, staff would meet at
AT & T's offices to gatherinformation, and SWBT was excluded from these meetings. Despite AT & T
and SWBT's objections, the PSC followed this investigativeprocedure.

In its Order, the PSC had also announced that it would issueproposed rates and allow the parties to
comment before settingpermanent rates. [Id. at 9-10].0n June 9, 1997, the PSC issued a notice stating
that the partieswould have 30 days to comment on proposed rates before they wereadopted.”? On July
31, 1997, the PSC issued a Final Arbitration Order adopting permanent rates without
previouslyallowing the parties to comment on any proposed rates. The orderstated that "in the
interests of due process, the Commission willallow the parties twenty days to move for
reconsideration orclarification." [Final Arb. Order at 2, ROA 1368]. During thistwenty-day period, the
order did not go into effect.

The Final Arbitration Order referenced a lengthy Costing andPricing Report issued by the PSC staff,
and explained that itbased its decision only on information included in the Report:"The [Report]
contains several hundred pages and constitutes athorough and exhaustive review of each and every
cost factorwhich the Commission finds relevant to this arbitration." [Id.at 1371]. The staff considered
only competing TELRIC models, eventhough SWBT had argued that historical costs should be used
toset rates. In the Final Arbitration Order, the PSC adopted itsstaff's recommendations. On August
20, 1997, SWBT moved forrehearing arguing in part that the procedure used to setpermanent rates
violated numerous statutes and the federalconstitution. The PSC denied the motion, arguing that
itsprocedures were proper because it was conducting an arbitrationrather than a civil trial.

On October 10, 1997, the parties filed an interconnectionagreement ("the Agreement")’ consistent
with the PSC's priororders. The Agreement included terms stating that SWBT wouldprovide
combinations of network elements even if these elementswere separate in its own network. On
October 30, 1997, SWBT fileda Notice of Clarification advising the PSC that the regulationsrequiring
incumbents to provide combinations of network elementshad been vacated by the Eighth Circuit and
attempting to preserveits objection to providing combinations of network elements. [ROA1551]. The
Agreement was approved by the PSC on November 5, 1997.1n a subsequent Order, the PSC rejected
SWBT's argument in theNotice of Clarification, noting that "the Eighth Circuit's recentruling in
Iowa Utilities Board has not made SWBT's and AT & T'scontract provisions illegal." [ROA 1984].

B. The Second Arbitration
On September 10, 1997, AT & T filed a second petition forcompulsory arbitration, alleging that there
were still unresolvedissues about pricing additional unbundled network elements. OnOctober 24,

1997, AT & T and SWBT filed a joint list of 160remaining unresolved issues. On October 30, 1997, the
PSCannounced a different procedure to resolve these issues — amediation followed by an arbitration.
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The PSC appointed itsgeneral counsel to be a Special Master for the proceeding. Underthe
announced procedures, the parties were first to file writtentestimony relevant to each disputed issue.
The Special Master andstaff were then to conduct a lengthy mediation. After themediation, AT & T
and SWBT were to file a Settlement Documentidentifying the issues that had been resolved in the
mediation. They were also to file a Statement of Remaining Issues in "theform of a single pleading
filed jointly by AT & T, SWBT and theSpecial Master." [Order Adopting Procedural Schedule at 5,
ROA1748|. The Statement was to include AT & T and SWBT's proposedlanguage and the Special
Master's recommendationabout which proposal should be adopted. AT & T and SWBT
couldsubsequently file responses to the Special Master'srecommendations. The PSC would then
issue an arbitration orderbased on the documents filed and any technical expertise providedby its
staff. This procedure was followed.*

On December 23, 1997, the PSC issued a Report and Order largelyaccepting the Special Master's
recommendations. It also rejected AT & T's proposal that SWBT be required to purchase all
necessarylicenses and "right to use agreements" necessary to allow AT & Tto use SWBT's network
without incurring liability. However, itordered SWBT to provide a list of all known licences
applicableto the relevant network elements, to use its best efforts tofacilitate AT & T's attempts to
obtain the necessary licences andagreements, and to negotiate for the provision of alternateelements
if a necessary license could not be obtained. On March4, 1998, the parties filed their agreement. The
Agreement wasapproved on March 19, 1998.

C. The Supreme Court's Decision in Iowa Utilities Board

On January 25, 1999, the Supreme Court overturned parts of theEighth Circuit's decision in Iowa
Utilities Board.Specifically, the Supreme Court held that the FCC hadjurisdiction to promulgate
regulations under theTelecommunications Act, including the regulations mandating theuse of
TELRIC methodology to measure costs. AT & T, 119 S.Ct.at 732-33. The Court expressly declined to
rule on the issue ofwhether the TELRIC regulations are a valid interpretation of
theTelecommunications Act. Id. at 728, n. 3. It is expected thatthe Eighth Circuit will address this
issue when the case isremanded. Id. at 738. The Supreme Court also vacated an FCCregulation listing
network elements that incumbent providers oflocal telephone service would be required to make
available torequesting carriers, on the grounds that these elements werechosen under a faulty
interpretation of the Act's necessity andimpairment standards. Id. at 735 (interpreting47 U.S.C. §
251(d)(2)). Finally, the high court upheld an FCC regulationrequiring ILECs to provide network
elements in combination thatwere already combined in the ILEC's own networks. Id. at 738.

Because the Supreme Court's opinion was promulgated after thiscase had been briefed, the parties
were allowed to submitsupplemental briefing about the impact of the High Court'sdecision. The
parties were encouraged to discuss what issues inthis case had been rendered moot by the decision,
and what issueshad been affected in some other way.
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I11. Standard and Scope of Review

In this appeal, the scope of review will be limited to theadministrative record compiled by the PSC.
The statutory languagerelevant to judicial review reads as follows:

In any case in which a State commission makes a determination under this section, any party
aggrieved by such determination may bring an action in an appropriate Federal district court to
determine whether the agreement or statement meets the requirements of section 251 of this title
and this section.

47 U.S.C. § 252(e)(6). Because the statute simply provides fordistrict court review, without setting
forth a specific standardapplicable of review, the appeal is confined to the record and node novo
proceeding may be held. Guaranty Sav. & Loan Ass'n v.Federal Home Loan Bank Bd., 794 F.2d 1339,
1342 (8th Cir. 1986)(quoting United States v. Carlo Bianchi & Co., 373 U.S. 709,715, 83 S.Ct. 1409, 10
L.Ed.2d 652 (1963)); accord GTE South,Inc. v. Morrison, 6 F. Supp.2d 517, 523 (E.D.Va.1998) (reaching
same conclusion in Telecommunications Act case).

In evaluating the record, the Court reviews the PSC's findingsof fact under the arbitrary and
capricious standard. SeeGuaranty Savings & Loan Ass'n, 794 F.2d at 1343 (courts reviewfactual
determinations by agencies under arbitrary and capriciousstandard); GTE South, 6 F. Supp.2d at 523
(arbitrary andcapricious standard should be used to review state commissiondecisions under
Telecommunications Act); US West Communications,Inc. v. Hix, 986 F. Supp. 13, 19 (D.Colo. 1997)
(same). Whenapplying the arbitrary and capricious standard, courts

consider whether the decision was based on a consideration of the relevant factors and whether there
has been a clear error of judgment . . . Although this inquiry into the facts is to be searching and
careful, the ultimate standard of review is a narrow one. [We are] not empowered to substitute our
judgment for that of the agency.

Guaranty Savings & Loan Ass'n, 794 F.2d at 1343 (8th Cir. 1986)(quoting Citizens to Preserve Overton
Park, Inc. v. Volpe,401 U.S. 402, 416, 91 S.Ct. 814, 28 L.Ed.2d 136 (1971)). This highlydeferential
standard of review is especially appropriate whenreviewing findings of fact made by agencies
enforcing theTelecommunications Act, because the findings may be highlytechnical and specific to
any idiosyncrasies in the incumbentcarrier's network.

The parties disagree about the standard of review to be appliedto the PSC's resolution of questions of
law. AT & T and SWBTcontend that the PSC's legal conclusions are to be reviewed denovo, while the
PSC contends that its interpretations of theTelecommunications Act are entitled to Chevron U.S.A.
Inc. v.Natural Resources Defense Council, Inc. deference. The Chevroncourt explained that federal
courts should defer to the legalconclusions of administrative agencies that are based onpermissible
constructions of ambiguous statutes:
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When a court reviews an agency's construction of the statute which it administers, it is confronted
with two questions. First, always, is the question whether Congress has directly spoken to the precise
question at issue. If the intent of Congress is clear, that is the end of the matter; for the court, as well
as the agency, must give effect to the unambiguously expressed intent of Congress. If, however, the
court determines Congress has not directly addressed the precise question at issue, the court does
not simply impose its own construction on the statute, as would be necessary in the absence of an
administrative interpretation. Rather, if the statute is silent or ambiguous with respect to the specific
issue, the question for the court is whether the agency's answer is based on a permissible
construction of the statute.

467 U.S. 837, 842-43, 104 S.Ct. 2778, 81 L.Ed.2d 694 (1984).

The Chevron court based this conclusion on at least two facts— Congress's power to delegate policy
decisions to administrativeagencies, and the expertise of federal executive agencies. First,the Court
explained

If Congress has explicitly left a gap for the agency to fill, there is an express delegation of authority
to the agency to elucidate a specific provision of the statute by regulation. . .. If this choice
represents a reasonable accommodation of conflicting policies that were committed to the agency's
care by the statute, we should not disturb it unless it appears from the statute or its legislative history
that the accommodation is not one that Congress would have sanctioned.

Id. at 843-44, 104 S.Ct. 2778 (citing United States v.Shimer, 367 U.S. 374, 382, 81 S.Ct. 1554, 6 L.Ed.2d
908 (1961)).Second, the Court noted that it should defer to agencyconclusions "whenever . . . a full
understanding of the force ofthe statutory policy in the given situation has depended uponmore than
ordinary knowledge respecting the matters subjected toagency regulations." Id. at 844, 104 S.Ct. 2778.

Consistently, however, courts have held that interpretations offederal law by state agencies are not
entitled to Chevrondeference. See Orthopaedic Hosp. v. Belshe, 103 F.3d 1491, 1495(9th Cir. 1997),
cert. denied, 522 U.S. 1044, 118 S.Ct. 684,139 L.Ed.2d 632 (1998) (state agency interpretation of
MedicaidAct reviewed de novo); Turner v. Perales, 869 F.2d 140, 141 (2dCir. 1989) (state agency
interpretations of housing statutereviewed de novo); Amisub (PSL), Inc. v. State of Colo. Dep't ofSoc.
Servs., 879 F.2d 789, 795-96 (10th Cir.), cert. denied,496 U.S. 935, 110 S.Ct. 3212, 110 L.Ed.2d 660 (1990)
("The stateagency's determination of procedural and substantive compliancewith federal law is not
entitled to the deference afforded afederal agency."). These courts have emphasized that
"Chevron'spolicy underpinnings emphasize the expertise and familiarity ofthe federal agency with
the subject matter of its mandate and theneed for coherent and uniform construction of a federal
lawnationwide. Those considerations are not apt [to a stateagency]." Belshe, 103 F.3d at 1495-96
(quoting Turner, 869F.2d at 141).

Similarly, the district courts that have considered this issuein the context of the Telecommunications
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Act have concluded thatstate agencies interpreting this Act are not entitled toChevron deference. See
GTE South, 6 F. Supp.2d at 524 (legalconclusions by state commissions reviewed) (de novo); Hix,
986F. Supp. at 19 (same). The Hix court reasoned that Chevrondeference would be inappropriate
because state commissions,unlike federal agencies, are not subject to congressionaloversight, and
because state commissions lack the expertise andnationwide perspective of federal agencies in
implementingfederal law. Hix, 986 F. Supp. at 17.

Finally, a de novo standard of review for legal issues raisedby the Telecommunications Act is
consistent with the text of theAct. Congress provided that federal courts reviewing statecommission
decisions shall "determine whether the agreement orstatement meets the requirements of section
251 of this title andthis section." 47 U.S.C. § 252(e)(6). This language does notsuggest a deferential
standard of review. The Court, therefore,will review de novo whether the PSC's interpretation of the
Actwas correct.

IV. Jurisdiction

On January 23, 1998, the PSC and its officers "the StateDefendants" filed a motion to dismiss based
in part on EleventhAmendment immunity. On April 30, 1998, the Court denied themotion. At that
time, many federal courts had held that theEleventh Amendment did not bar suits against state
commissionsand their officials. See, e.g., U.S. West Communications, Inc.v. MFS Intelenet, Inc., 35 F.
Supp.2d 1221, 1229-30 (D.Or. 1998);US West Communications, Inc. v. Public Serv. Comm'n of
Utah,991 F. Supp. 1299, 1301 (D.Utah 1998). These courts reasoned thatstates consented to suit by
agreeing to arbitrate disputesarising under the Telecommunications Act. See, e.g., MFSIntelenet, 35
F. Supp.2d at 1229-30. Such participation wasconsidered a voluntary waiver of Eleventh Amendment
immunity.See, e.g., Atascadero State Hosp. v. Scanlon, 473 U.S. 234, 238n. 1, 105 S.Ct. 3142, 87
L.Ed.2d 171 (1985) (noting that statesmay voluntarily waive their Eleventh Amendment immunity
byparticipating in a federal program).

After this Court denied the motion to dismiss, the SupremeCourt rendered its decision in College
Sav. Bank v. FloridaPrepaid Postsecondary Educ. Expense Bd., 527 U.S. 666, 119 S.Ct.2219, 144
L.Ed.2d 605 (1999). In College Savings Bank, theSupreme Court overruled those cases which had held
that states'constructively" waived their sovereign immunity by voluntarilyparticipating in activities
regulated by federal statutes. Id.at 2228 (overruling Parden v. Terminal Ry. of Ala. State DocksDep't,
377 U.S. 184, 84 S.Ct. 1207, 12 L.Ed.2d 233 (1964)). InParden, the Supreme Court had
allowedemployees of a railroad owned and operated by the State ofAlabama to bring an action
against the State under the FederalEmployers' Liability Act ("FELA"), 45 U.S.C. § 51. The
Pardencourt reasoned as follows:

By enacting the [FELA] ... Congress conditioned the right to operate a railroad in interstate

commerce upon amenability to suit in federal court as provided by the Act; by thereafter operating a
railroad in interstate commerce, Alabama must be taken to have accepted that condition and thus to
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have consented to suit.

377 U.S. at 192, 84 S.Ct. 1207 (quoted in College Sav. Bank,119 S.Ct. at 2226). The College Savings
Bank Court reversedParden, holding that state sovereign immunity was not subjectto "Parden-style
waivers." Id. at 2229.

However, the Supreme Court noted that Congress may stillencourage states to voluntarily waive their
immunity by promisinga gratuity or gift to states that do so. Id. at 1231. The Courttherefore
distinguished two cases: Petty v. Tennessee-MissouriBridge Comm'n, 359 U.S. 275,79 S.Ct. 785, 3
L.Ed.2d 804 (1959);and South Dakota v. Dole, 483 U.S. 203, 107 S.Ct. 2793, 97L.Ed.2d 171 (1987). Petty
held that states consented to suitwhen they entered an interstate compact approved by Congress
thatincluded a provision subjecting them to suit. 359 U.S. at 280-81,79 S.Ct. 785. South Dakota held
that Congress may condition agrant of funds to states upon their taking certain actions thatCongress
could not constitutionally require them to take. 483U.S. at 211-12, 107 S.Ct. 2793. The College

Savings Bank Courtconcluded that Petty and South Dakota remained good law forthe following
reason:

Under the Compact Clause . . . States cannot form an interstate compact without first obtaining the
express consent of Congress; the granting of such consent is a gratuity. So also, Congress has no
obligation to use its Spending Clause power to disburse funds to the States; such funds are gifts. In
the present case, however, what Congress threatens if the State refuses to agree to its condition is not
the denial of a gift or gratuity, but a sanction: exclusion of the State from otherwise permissible
activity.

119 S.Ct. at 2219. Thus, the question for this Court is whetherthe Telecommunications Act uses a gift
or gratuity to enticestates to waive their immunity, or whether it compels states todo so by excluding
them from otherwise permissible activity.

One district court has held that the rule of College SavingsBank barred federal court review of
decisions by statecommissions under the Telecommunications Act. Wisconsin Bell,Inc. v. Public
Serv. Comm'n of Wis., 57 F. Supp.2d 710, 714-15(W.D.Wis. 1999). The court found that the
Telecommunications Actimposed a sanction on states that refused to waive theirimmunity, by
restricting their right to regulatetelecommunications:

[A] state's continuing to regulate local telephone carriers is hardly the acceptance of a "gift" in the
same way that accepting highway funding is characterized in College Savings Bank. A state's
continued regulation of local enterprise (local telephone carriers) is an "otherwise permissible

activity" that can yield no inference as to a state's motivation for doing it.

Id. at 715-16.
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The Court in this case, however, is not reviewing the state'sgeneral regulation of the local
telecommunications industry.Rather, it is reviewing the PSC's interconnection order todetermine if
it complies with federal law. Absent Congressionalauthority, the PSC would have no right to
participate in theunique dispute resolution process devised by Congress, in whichthe PSC is
authorized to arbitrate disputes between privatetelecommunication companies. State commissions,
however, mayexercise this privilege only if they consent to federal courtreview of their actions. §
252(e)(6) (expressly providing fordistrict court review of state commission actions).If a state prefers to
retain its sovereign immunity, the FCC"shall assume the responsibility of the State commission
underthis section." § 252(e)(5). "This statutory structure gives eachstate the option to involve itself in
the regulatory scheme or tolet the FCC act in its place." MCI Telecommunications Corp. v.Illinois
Commerce Comm'n, 183 F.3d 558, 565-66 (7th Cir. 1999).Hence, the Act preserves existing state
authority to regulatelocal telecommunications, but the Act does impose obligations onthe state if it
voluntarily chooses to be the arbiter of disputesinvolving interconnection agreements.

For these reasons, the Telecommunications Act is analogous tothe spending clause cases described
in College Savings Bank.The Telecommunications Act granted states a right that theypreviously
lacked — the right to participate in the resolution ofdisputes between ILEC and LEC. The states
were free to declinethis gratuity if they chose. Indeed, one other district court hasalready reached
this conclusion. US West Communications v.Mecham, 2:98CV490K (D.Utah Aug. 16, 1999).

If this Court were to reach the opposite conclusion, thenstates would be allowed to implement a
federal dispute resolutionscheme free from judicial review.> Although Congress cannotforce states to
administer federal programs, when statesvoluntarily participate in such enterprises "the power of
federalcourts to enforce federal law thus presupposes some authority toorder state officials to
comply." New York v. United States,505 U.S. 144, 179, 112 S.Ct. 2408, 120 L.Ed.2d 120
(1992).Furthermore, the Supreme Court has emphasized, in dicta, thatstates participating in
implementing the Act will be subject tofederal oversight: "[T|here is no doubt . . . that if the
federalcourts believe a state commission is not regulating in accordancewith federal policy they may
bring it to heel." Towa Utils.Bd., 119 S.Ct. at 730, n. 6. For all of these reasons, the Courtconcludes
that the state defendants voluntarily waived theirimmunity from suit by conducting the arbitrations
at issue inthese cases.

Furthermore, College Savings Bank in no way restricted theapplicability of the Ex parte Young
doctrine to suits againststate officials in their official capacities. Under the Youngdoctrine, "a federal
court, consistent with the EleventhAmendment, may enjoin state officials to conform their
futureconduct to the requirements of federal law." Quern v. Jordan,440 U.S. 332, 337, 99 S.Ct. 1139, 59
L.Ed.2d 358 (1979). For thisreason, the Eleventh Amendment presents no barrier to federalcourt cases
against state officials seeking prospectivecompliance with federal law. Pennhurst State Sch. & Hosp.
v.Halderman, 465 U.S. 89, 105, 104 S.Ct. 900, 79 L.Ed.2d 67(1984). The Supreme Court has recently
affirmed the vitality ofthe Young doctrine. Alden v. Maine, 527 U.S. 706, 119 S.Ct.2240, 2263, 144
L.Ed.2d 636 (1999). The Sixth Circuit and severaldistrict courts have already ruled that state
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commissioners couldbe sued under Young for violating the Act. Michigan Bell Tel.Co. v. Climax Tel.,
186 F.3d 726, 730-33 (6th Cir. 1999) (suitpresented "straightforward Ex parte Young case.");
PublicServ. Comm'n of Utah, 991 F. Supp. at 1300; MFS Intelenet, 35F. Supp.2d at 1229.

Nor is Young's applicability limited by the Supreme Court'sdecision in Seminole Tribe of Fla. v.
Florida, 517 U.S. 44, 116S.Ct. 1114, 134 L.Ed.2d 252, cert. denied, 517 U.S. 1133, 116S.Ct. 1416, 134
L.Ed.2d 541 (1996). The Telecommunication Act'sprovision for federal judicial review is far simpler
than the"detailed remedial scheme" described in the Indian GamingRegulatory Act challenged in
Seminole Tribe. MCITelecommunications Corp. v. Illinois Bell Tel. Co., 1998 WL156678 at *11
(N.D.IIl. March 31, 1998) (reachingthis conclusion), but see Wisconsin Bell, 57 F. Supp.2d at713-14
(reaching the opposite conclusion). Therefore, even if theCourt lacked jurisdiction over the PSC,
these cases could proceedagainst the commissioners in their official capacities.

Finally, to the extent the parties have raised issues relatedto the validity of regulations adopted by the
FCC, this Courtlacks jurisdiction. FCC regulations adopted pursuant to theTelecommunications Act
may only be challenged in the UnitedStates Court of Appeals. 28 U.S.C. § 2342(1) ("The court
ofappeals . .. has exclusive jurisdiction to enjoin, set aside,suspend . . . or to determine the validity of
all final orders ofthe FCC."); accord United States v. Any and All Radio StationTransmission Equip.,
169 F.3d 548, 551 (8th Cir. 1999) ("thecourt of appeals has exclusive jurisdiction to determine
thevalidity of all final orders of the FCC."). For the purposes ofthis proceeding, therefore, FCC
regulations that have not beenvacated are authoritative law. Southwestern Bell Tel. Co. v.Arkansas
Pub. Servs. Comm'n, 738 F.2d 901, 906 (8th Cir. 1984)(reversing district court for evaluating validity of
FCCregulations because statute grants exclusive jurisdiction overthis issue to appellate courts).

V. Discussion

On the merits, both AT & T and SWBT appeal from the PSC'sdecision. SWBT raises the following
challenges: (1) the pricingmethodology used by the PSC violates the 1996 Act, underminesCongress's
intent, and raises constitutional difficulties; (2)the arbitration violated its constitutional right to due
processof law; (3) the PSC unlawfully required SWBT to offer networkelements in combination; (4)
the PSC unlawfully expanded SWBT'sobligation to provide network elements; and (5) the
PSCunlawfully failed to provide any means for SWBT to limit itsliability to AT & T customers and
failed to consider this cost insetting rates. AT & T raises the following challenges to thePSC's
decision: (1) the PSC violated the Act by erectingunnecessary and discriminatory restrictions on AT
& T's abilityto access SWBT's essential elements; and (2) the PSC unreasonablybanned "end-user
aggregation" and resale of promotional offeringsof fewer than 90 days. The Court will address these
issues inturn.

A. Whether the PSC's Pricing Decisions were Arbitrary and Capricious

1. Whether the PSC Should Have Used TELRIC Methodology
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SWBT originally asserted that the forward-looking TELRICmethodology applied by the PSC violated
the TelecommunicationsAct or the United States Constitution. These claims have beenrendered
moot by the Supreme Court's decision in Iowa UtilitiesBoard, 525 U.S. 366, 119 S.Ct. 721, 142 L.Ed.2d
835. When SWBTraised these issues, the regulations requiring state commissionsto apply TELRIC
methodology had been vacated by the EighthCircuit on the grounds that the FCC lacked the
jurisdiction topromulgate them. Iowa Utils. Bd., 120 F.3d at 799. While thisappeal was pending, the
Supreme Court reversed the EighthCircuit's decision and held that the FCC did have jurisdiction
toissue the TELRIC regulations. Iowa Utils. Bd., 119 S.Ct. at733. It also remanded the case to the
Eighth Circuit for furtherproceedings. Id. at 738. As noted earlier, validly promulgatedFCC
regulations are not subject to challenge in district courts.SWBT therefore asks this Court to defer
ruling on its challengesto the PSC's application of TELRIC methodology until the EighthCircuit
rules on the validity of the forward-looking TELRICregulations on remand.® The PSC agrees with
SWBT'sposition that review of the TELRIC issue is premature at thistime. AT & T takes the opposite
stance, and asks the Court toaffirm the PSC's application of TELRIC to set rates.’

The Court will not defer ruling on SWBT's challenges to thevalidity of TELRIC methodology.
Resolution of these issues shouldnot be delayed because of the possibility that the Eighth Circuitmay
vacate the TELRIC regulations when reviewing them under thedeferential Chevron standard.
Because the TELRIC regulationsare binding in this proceeding, the Court affirms the PSC'sdecision
to apply the TELRIC methodology to set rates.

2. Whether the PSC Applied TELRIC Arbitrarily and Capriciously

Next, SWBT argues that even if the PSC were correct to applyTELRIC methodology, it "made
numerous arbitrary adjustments" whencomputing forward-looking costs. First, SWBT asserts that
the PSCarbitrarily reduced its estimate of nonrecurring costs by fiftypercent. SWBT also argues that
the PSC improperly excludedinflation from its pricing model when approving a three-yearcontract.
Finally, SWBT asserts that the PSC removed many costitems from the rates of specific elements
without thenrecategorizing these items as "common costs."

The PSC failed to address these issues in its brief, but AT & Targued that the PSC's decisions were
justified. SWBT argues that"AT & T cannot fill the void left by the State agency's failureto defend its
decisions." It is true that courts generally limittheir review of agency rulemakings to the grounds
upon which theagency relied. See Overton Park, 401 U.S. at 419, 91 S.Ct. 814("post hoc
rationalizations" insufficient to support agencydecision); Securities and Exch. Comm'n v. Chenery
Corp.,318 U.S. 80, 88, 63 S.Ct. 454, 87 L.Ed. 626 (1943) (confining reviewof agency decision to "the
grounds upon which the [agency] itselfbased its action."). However, SWBT does not allege that AT &
T isadvancing new arguments upon which the PSC did not rely when itmade its decisions at the
administrative level. Rather, SWBTasserts that any arguments not made by the PSC in this
proceedingshould be deemed waived. AT & T has standing to defend the PSC'sadjudication of its
rights under the Telecommunications Act, andthe Court will consider its arguments even if they
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were notadvanced by the PSC in this litigation, as long as they aresupported by the administrative
record. See Farmers Union Cent.Exch. v. Federal Energy Regulatory Comm'n, 584 F.2d 408, 417 n.22
(D.C.Cir.), cert. denied, 439 U.S. 995, 99 S.Ct. 596, 58L.Ed.2d 669 (1978) (winning party in
administrative proceedingmay defend agency decision in federal court despite agency'srefusal to take
a position in the litigation).

Proceeding to the merits of SWBT's arguments, the Court rejectsSWBT's contention that the PSC
arbitrarily excluded 50% itsnonrecurring costs ("NRCs") for unbundled network elements("UNEs").
NRCs are one-time costs that SWBT will experience whenit leases its network to AT & T. The PSC
decided to reduce SWBT'sestimate of NRC's by 50% in its Arbitration Order of July 31,1997. Attached
to this order was a lengthy Costing and PricingReport ("Report") issued by the PSC Staff. In this
Report, thePSC Staff noted that high NRCs created barriers to market entry:"Staff is not suggesting
the cost of NRCs be set solely basedupon the incentives they create. Staff does believe that is
animportant consideration when considering the validity of theinformation presented by each
partyand the effect these charges will have on the development ofcompetition." [Report at 129].
SWBT argues that the PSC'sdecision should be overturned because it impermissibly relied onthis
policy factor to reduce its estimate of NRCs.

Having reviewed the Report, the Court is convinced that the PSCrelied on the effect of NRCs on
competition primarily to analyzethe credibility of the estimates provided by both parties.Because
high NRCs discourage competition, SWBT would be expectedto overestimate them, while AT & T
would be expected tounderestimate them. Furthermore, the PSC based its decision toreduce SWBT's
NRCs on flaws in the data from which SWBT compiledits estimate of its NRCs. The PSC Staff
expressed concern thatSWBT's estimate of labor time was based upon evidence provided bysubject
matter experts, rather than time and motion studies: "Asthe labor estimate is the primary input into
the NRCs, itsaccuracy is of utmost importance." [Report at 128]. The Staffalso noted that SWBT's
labor costs were double-counted. They wereincluded in its estimate of NRCs and in the "labor
factors"included in other costs. [Id.] The Staff explicitly based itsrecommendation on these two
problems with SWBT's estimate: "Giventhat SWBT's estimation of these NRCs is based solely on
theopinions of [subject matter experts] and the fact that at least aportion of these NRCs are recovered
through the cost factorsapplied to UNEs, Staff cannot recommend that the Commissionaccept the
NRCs proposed by SWBT." [Id. at 131]. Thus, the PSCStaff's reference to a policy factor does not
render theirmeasurement of SWBT's NRC's arbitrary and capricious or violativeof the
Telecommunications Act.

SWBT next argues that the PSC improperly excluded inflationfrom its pricing model when it
approved a three-year contract.The PSC Staff noted that the cost of labor and capital increasesover
time, but reasoned that this inflation would be offset byincreased efficiency. [Id. at 126]. SWBT
argues that becausethe PSC's forward-looking methodology already assumed the use ofthe most
efficient technology available, productivity gains thatcould occur during the duration of the contract
had already beentaken into account. For this reason, SWBT argues that inflationshould have also

e www.anylaw.com


https://www.anylaw.com/case/at-t-communications-v-southwestern-bell-tele/w-d-missouri/08-31-1999/0Z3fRWYBTlTomsSBIgeN
https://www.anylaw.com/?utm_source=anylaw&utm_medium=pdf&utm_campaign=pdf

AT&T COMMUNICATIONS v. SOUTHWESTERN BELL TELE.
86 F. Supp.2d 932 (1999) | Cited O times | W.D. Missouri | August 31, 1999

been included in the pricing model. The PSCStaff specifically considered and rejected this argument
in itsReport. Id. The staff reasoned that the estimates of operatingand maintenance expenses were
"based upon historic data from thecurrent network." Id. Thus, the estimates did "not reflect
theproductivity gains associated with the new forward-lookingtechnology." Id. The PSC's finding
that the effects ofinflation would be offset by gains in productivity is neitherarbitrary nor capricious.
Therefore, its ruling will be upheld.

Finally, SWBT argues that the PSC Staff failed to modify the"common cost allocator" to accord with
other adjustments it made.Common costs are those that cannot be attributed to a specificnetwork
element. Overhead and administrative expenses areexamples of common costs. These costs are
incorporated into thepricing model by including a multiplier to the rate charged foreach network
element. This multiplier is the common costallocator. The PSC adopted the common cost allocator
proposed bySWBT. Nevertheless, SWBT argues that when the PSC Staff removedsome of the cost
items from the rates for network elements, itshould have recategorized "at least some of" these
rejectednetwork element costs as common costs and adjusted the commoncost allocator accordingly.
[SWBT Sugg. at 36]. SWBT has notshown that the PSC's decision was arbitrary or capricious,because
it has failed to note any specific costs that should havebeen recharacterized as common costs. SWBT
has not demonstratedthat any of the costs excluded by the PSC were even related tocommon costs
such as overhead and administrative expenses. Thus,SWBT has fallen far short of demonstrating that
the PSC actedarbitrarily or capriciously in failing to recharacterize theexcluded costs as common
costs.

B. Whether the PSC's Procedures Were Adequate
1. Whether the PSC Violated SWBT's Right to Due Process

SWBT's due process argument originally focused on its complaintthat the PSC refused to allow it to
submit evidence relevant tothe selection of a pricing methodology and to its historic costs.[SWBT
Sugg. at 23]. SWBT asserted that the PSC should have usedhistoric costs to set rates, and that its
failure to considerthese costs violated due process. Because the Supreme Courtupheld the TELRIC
regulations in Iowa Utilities Board, however,SWBT can no longer make this argument. As explained
in theprevious section, these regulations mandate that rates be setusing forward-looking costs rather
than historic costs. Thus,SWBT suffered no prejudice from the PSC's refusal to considerevidence of
historic costs. Nevertheless, in its supplementalbriefing SWBT continued to advance a due process
challenge.SWBT's due process argument now focuses on additional proceduresit claims were
constitutionally required, without alleging howthe PSC's decisions would have been different if these
procedureshad been used.

To determine whether agency procedures accord with theconstitutional guarantee of due process,

courts examine thecontext of each case. Different amounts of process are due indifferent situations:
"Due process is flexible and calls for suchprocedural protections as the particular situation
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demands."Morrissey v. Brewer, 408 U.S. 471, 481, 92 S.Ct. 2593, 33L.Ed.2d 484 (1972); accord Cafeteria
and Restaurant WorkersUnion, Local 473, AFL-CIO v. McElroy, 367 U.S. 886, 895, 81S.Ct. 1743, 6
L.Ed.2d 1230, cert. denied, 368 U.S. 869, 82S.Ct. 22, 7 L.Ed.2d 70 (1961); Hannah v. Larche, 363 U.S.
420,442, 80 S.Ct. 1502, 4 L.Ed.2d 1307, reh'g denied, 364 U.S. 855,81 S.Ct. 33, 34, 5 L.Ed.2d 79 (1960).
The burden of proving thatconstitutional guarantee of due process has been violated restswith the
party claiming that the violation occurred. See, e.g.,Keith Fulton & Sons, Inc. v. New England
Teamsters and TruckingIndustry Pension Fund, Inc., 762 F.2d 1137, 1140 (1st Cir. 1985)(citing Usery
v. Turner Elkhorn Mining Co., 428 U.S. 1, 15, 96S.Ct. 2882, 49 L.Ed.2d 752 (1976)).

The parties present the Court with three competing lines ofcases that they claim define the
requirements of due process inthis case. The PSC cites cases upholding voluntary
arbitrationprocedures against due process attacks. SWBT relies on casesinterpreting the
requirements of due process in the context ofadministrative hearings. Finally, AT & T cites cases
describingthe requirements of due process in agency rulemaking proceedings.However, the PSC's
arbitrations were not rulemaking proceedings,true adjudications, or voluntary arbitrations. The
PSC'sarbitrations were obviously not voluntary, because SWBT wasrequired to participate. More
process is required whenarbitration is mandatory than when it is voluntary:

The simple and ineradicable fact is that voluntary arbitration and compulsory arbitration are
fundamentally different if only because one may, under our system, consent to almost any restriction
upon or deprivation of a right, but similar restrictions or deprivations if compelled by government
must accord with procedural and substantive due process.

United States v. American Soc'y of Composers, Authors, andPublishers, 708 F. Supp. 95, 96-97
(S.D.N.Y. 1989). Also, whilethe arbitrations included aspects of both rulemaking andadjudication,
they do not fit neatly into either category. Todetermine whether an agency proceeding is a
rulemaking or anadjudication, courts consider several factors. One factor iswhether the agency
action "single[s] out any particular [party]for special consideration based on its own
peculiarcircumstances." United States v. Florida East Coast Ry.,410 U.S. 224, 246, 93 S.Ct. 810, 35
L.Ed.2d 223 (1973), aff'd,417 U.S. 901, 94 S.Ct. 2595, 41 L.Ed.2d 207 (1974). Anotherfactor is whether
the agency's decision is prospective orretrospective. Virgin Islands Hotel Ass'n, Inc. v. VirginIslands
Water and Power Auth., 476 F.2d 1263, 1268 (3d Cir.),cert. denied, 414 U.S. 1067, 94 S.Ct. 576, 38
L.Ed.2d 472(1973). Retrospective decisions are more likely to beadjudications. Finally, courts consider
whether historical orpolicy factors are more important to the decision. Id. Applyingthese factors to
this case reveals that the arbitrations combinedaspects of both adjudication and rulemaking. While
the PSC'sproceedings were quite fact-specific, the resulting decision wasprospective and rested on
both historical and policy factors.Thus, none of the lines of cases cited by the parties controlsthis
case.

Only a few cases have interpreted the Due Process Clause in thecontext of mandatory arbitrations
like those conducted by thePSC. Essentially, these precedents have applied the balancing ofpublic
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and private interests described in Mathews v. Eldridge,424 U.S. 319, 335, 96 S.Ct. 893, 47 L.Ed.2d 18
(1976). See,e.g., Republic Indus., Inc. v. Teamsters Joint Council No. 83 ofVa. Pension Fund, 718 F.2d
628, 640 (4th Cir.), cert. denied,467 U.S. 1259, 104 S.Ct. 3553, 82 L.Ed.2d 855 (1984) ("Congressmay
require arbitration so long as fair procedures are providedand ultimate judicial review is available");
see also Lyeth v.Chrysler Corp., 929 F.2d 891, 896 (2d Cir. 1991). Mathewsbalanced three factors to
determine the requirements of dueprocess:

First, the private interest that will be affected by the official action; second, the risk of an erroneous
deprivation of such interest through the procedures used, and the probable value, if any, of additional
or substitute procedural safeguards; and finally, the Government's interest, including the function
involved and the fiscal and administrative burdens that the additional or substitute procedural
requirement would entail.

Id. Under the Mathews balancing test, administrative agenciesneed not follow the same procedures
as federal district courts:

The judicial model of an evidentiary hearing is neither a required, nor even the most effective,
method of decisionmaking in all circumstances. The essence of due process is the requirement that
"a person in jeopardy of serious loss [be given] notice of the case against him and an opportunity to
meet it." Joint Anti-Fascist Refugee Comm. v. McGrath, 341 U.S. 123, 171-172, 71 S.Ct. 624, 95 L.Ed.
817 (1951) (Frank-further, J, concurring). All that is necessary is that the procedures be tailored, in
light of the decision to be made, to "the capacities and circumstances of those who are to be heard,"
Goldberg v. Kelly, 397 U.S. 254, 268-269, 90 S.Ct. 1011, 25 L.Ed.2d 287 (footnote omitted) to insure
that they are given a meaningful opportunity to present their case.

Id. at 348-49, 96 S.Ct. 893.

The private interest at stake in these arbitrations wasobviously quite large. SWBT had invested
billions of dollars inits network, and the PSC proceedings determined the terms andconditions under
which SWBT would be required to lease thatnetwork to its competitor. However, the governmental
interest inthe arbitrations was also significant. Congress passed theTelecommunications Act "to
promote competition and reduceregulation in order to secure lower prices and higher qualityservices
for American telecommunications consumers and encouragethe rapid deployment of new
telecommunications technologies."Telecommunications Act of 1996, Pub.L. No. 104-104
(1996),quoted in Towa Utils. Bd., 120 F.3d at 791-92. To secure theseadvantages for consumers as soon
as possible, Congress requiredthat interconnection agreements be arbitrated within ninemonths® of a
potential competitor's request forinterconnection. Id. at 791-92; 47 U.S.C. § 252(a);47 U.S.C. §
252(b)(1). Despite these deadlines, the firstarbitration took more than one year, and the second took
morethan six months.” After reviewing the record, the Court isconvinced that the PSC and the
parties worked diligently duringthis period to develop the interconnection agreement. In short,the
private interest at stake in the arbitration weighs in favorof extensive procedures, while the public
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interest weighs infavor of a prompt resolution. The remaining question is whetherthe value of the
additional safeguards proposed by SWBT outweighstheir cost.

SWBT points to four procedural safeguards that it alleges thatthe PSC failed to provide at various
times during the twoarbitrations at issue. First, SWBT argues that the PSC shouldhave avoided ex
parte contacts during the permanent pricingphase of the first arbitration. Second, SWBT asserts that
the PSCshould have placed all information upon which it relied in theformal record. Third, SWBT
asserts that the PSC should haveallowed it to cross-examine AT & T's witnesses during
botharbitrations. Finally, SWBT contends that it should have beenallowed to present testimony
directly to the PSC during thesecond arbitration.

As SWBT's counsel admitted in oral argument, SWBT has made nospecific allegation that it was
prejudiced by the PSC's failureto follow its recommended procedures. Most claims of due
processviolations require a specific allegation of prejudice. Estes v.State of Texas, 381 U.S. 532, 542,
85 S.Ct. 1628, 14 L.Ed.2d543, reh'g denied, 382 U.S. 875, 86 S.Ct. 18, 15 L.Ed.2d 118(1965); accord
Griffin-Bey v. Bowersox, 978 F.2d 455, 456 (8thCir. 1992); United States v. Hood, 593 F.2d 293, 296 (8th
Cir.1979). This rule is also applied in administrative cases. See,e.g., United States v. Torres-Sanchez,
68 F.3d 227, 230 (8thCir. 1995) (due process challenge to deportation hearing);Citizens State Bank of
Marshfield, Mo. v. Federal Deposit Ins.Corp., 751 F.2d 209, 213-14 (8th Cir. 1984) (due
processchallenge to FDIC adjudication). In the absence of a specificallegation of prejudice, a litigant
making a due processchallenge must show that the "procedure employed by the Stateinvolves such a
probability that prejudice will result that it isdeemed inherently lacking in due process." Estes, 381
U.S. at544, 85 S.Ct. 1628 (holding that the use of television cameras inthe courtroom violated a
criminal defendant's right to dueprocess, even though it was difficult to discern exactly how
thedefendant had been prejudiced). Because SWBT has made no specificallegation of prejudice, it
must show that the PSC's procedureswere inherently lacking in due process such that prejudice
shouldbe presumed.

Regarding ex parte contacts, the Court first notes that SWBThas not established that the PSC relied
on any secretinformation. The PSC's order adopting permanent rates attached alengthy report
detailing all of the facts upon which it relied:"The Costing and Pricing Report contains several
hundred pagesand constitutes a thorough and exhaustive review of each andevery cost factor which
the Commission finds relevant to thisarbitration." [ROA at 1371]. The Costing and Pricing Report
wasincluded in the record certified to this Court for review. "Thedesignation of the administrative
record, like any establishedadministrative procedure, is entitled to a presumption ofadministrative
regularity. The court assumes the agency properlydesignated the administrative record absent clear
evidence to thecontrary." Bar MK Ranches v. Yuetter, 994 F.2d 735, 740 (10thCir. 1993) (citation
omitted). Thus, the Court will presume thatall of the information underlying the PSC's order was set
forthin the Costing and Pricing Report."

Nevertheless, SWBT makes a strong argument that the ex partecontacts rendered the arbitration at
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issue inherently lacking indue process. The PSC relied heavily on its staff'srecommendations when
setting rates, and these staff members hadmet extensively with AT & T before making their
recommendations.Such contact between close aides to the decisionmaker and a partyabout the
merits of a decision ordinarily should occur only inthe presence of the other party. See Home Box
Office, Inc. v.FCC, 567 F.2d 9, 57 (D.C.Cir.) cert. denied, 434 U.S. 829, 98S.Ct. 111, 54 L.Ed.2d 89 (1977)
(decisionmakers should refuse toengage in ex parte communication with interested parties).
Theprohibition of ex parte contacts ensures that parties mayrespond to the evidence against them
and explain any errors intheir opponent's analysis. Thus, the PSC's decision to meetseparately with
AT & T and SWBT was highly irregular,' andcould violate due process if it had prejudiced SWBT.

After lengthy deliberation, however, the Court concludes thatthe PSC's investigation was not so
irregular that prejudiceshould be presumed. The contacts between PSC staff and AT & Twere not
secret. Rather, the PSC explained to both parties theprocedure it would follow to gather information.
Having gatheredthe relevant information, the PSC then shared all relevant factswith SWBT, and
allowed it to move for reconsideration. If SWBTfound some flaw in the PSC's facts, it could have
corrected it atthat time. See Home Box Office, 567 F.2d at 57 (any ex partecontacts that occur should
be summarized on the record so thatopposing parties may respond); Overton Park, 401 U.S. at 420,91
S.Ct. 814 (in most cases, court should not require testimonyregarding the evidence an agency
considered to reach a decision).Thus, the Court concludes that SWBT's due process rights were
notviolated by the ex parte contacts between PSC staff and AT & T.

SWBT further asserts that the PSC failed to place theevidentiary basis of its decisions in the formal
record for thisCourt to review. Due process ordinarily requires that agenciesplace the full evidentiary
basis of their decisions in therecord, so that courts can conduct meaningful appellate review.United
States Lines, Inc. v. Federal Maritime Comm'n,584 F.2d 519, 533 (D.C.Cir. 1978). SWBT emphasizes
that the PSC failed toconduct the second arbitration on the record. The procedure usedin the second
arbitration was a hybrid of mediation andarbitration. The mediation was an off the record
proceedingdesigned to help the parties reach agreements about contestedissues. At the time of the
mediation, the parties were aware thatany remaining disputes would be arbitrated by the PSC.
Becausenone of the issues resolved in the mediation are contested inthis case, the Court's review is
not at all impeded by the lackof a formal record of the mediation. SWBT also notes that thetestimony
submitted before the mediation was not admitted intoevidence. SWBT concedes, however, that "this
testimony was ofminimal use even to the Special Master." [SWBT Sugg. at 20]. Thus, SWBT has not
shown that judicial review is in any wayimpeded by the omission of this testimony from the
recordpresented to this Court. Indeed, the voluminous record submittedhas proven more than
adequate to allow this Court to review eachchallenge raised by the parties to the PSC's decisions.

SWBT also argues that all testimony should have beencross-examined. However, such a procedure
would have greatlyincreased the cost of the arbitrationswithout significantly improving the accuracy
of the PSC'sdecisions. During the arbitrations, the PSC often relied onwritten testimony. Requiring
these witnesses to testify only inperson would have greatly lengthened the PSC's proceedings.
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Also,the probable value of cross-examination in a case involvingtechnical issues is less than in a case
in which a witness'scredibility and veracity are at issue. "A number of courts haveheld in cases which
... involved complex and technical factualcontroversies, that written submissions, possibly
supplemented byoral argument, suffice." Virgin Islands Hotel Ass'n, 476 F.2dat 1268; accord
Louisiana Ass'n of Independent Producers andRoyalty Owners v. F.E.R.C., 958 F.2d 1101, 1113
(D.C.Cir. 1992)(cross-examination not required on a "purely technical issuecapable of being resolved
not on the basis of a witness's motiveor memory, but rather upon an analysis of the conflicting
dataand a reasoned judgment as to what the data shows."). Technicalcases like this one typically turn
on inferences to be made fromfact, rather than upon the credibility of witnesses. Suchinferences are
best supported by argument, rather than livetestimony. The record reveals that SWBT was provided
with severalopportunities to present such argument. For this reason, theCourt is unconvinced that
the PSC's refusal to allowcross-examination of some witnesses violated due process.

Finally, the Court is unconvinced that the PSC's refusal toallow SWBT to submit additional evidence
at some points in thearbitrations violated SWBT's constitutional rights. SWBT was notallowed to
submit any testimony about the propriety of TELRICmethodology, but as noted in the previous
section, the proprietyof TELRIC methodology cannot be challenged in this Court. SWBT'sonly other
claim is that it should have been allowed to presentadditional testimony during the second
arbitration. SWBT admitsthat it was allowed to submit written testimony to the SpecialMaster who
conducted the mediation segment of this arbitrationand to participate in several days of oral
presentations beforethe Special Master. Furthermore, after the Special Master issuedhis
recommendations, SWBT was allowed to file a formal responsewith the PSC before the final Report
and Order was issued. SWBTobjects because it was not allowed to submit further testimonyafter the
mediation but before the Special Master issued hisrecommendations. Given the many opportunities
SWBT had to presentinformation to the Special Master, it cannot seriously contendthat it was denied
the opportunity to be heard.

In sum, SWBT has not shown that it was prejudiced by any of thealleged procedural defects in the
PSC's arbitrations. Given thelikely cost and limited value of the additional safeguards
SWBTproposes, along with the substantial government interest inintroducing competition into the
local telecommunications market,SWBT has failed to establish that the Mathews balance tips inits
favor."

2. Whether the PSC's Procedures were Arbitrary and Capricious

Next, SWBT argues that the PSC's procedures were arbitrary andcapricious. Much of SWBT's
briefing on this point repeats itsprocedural due process arguments. The Court will not reiterateits
analysis of these arguments. SWBT does make one newallegation in its claim that the PSC acted
arbitrarily andcapriciously, which is that the PSC did not follow its ownannounced procedures.
Agencies generally have a duty to followtheir own announced rules. Gardner v. F.C.C., 530 F.2d
1086,1090 (D.C.Cir. 1976). The Gardner court reversed an agencydecision after the agency promised
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to give the parties personalnotice of its decision and then neglected to do so. The D.C.Circuit
reasoned that "the Commission hascreated a reasonable expectation in the parties to the
proceedingthat such notice will be received. . .. Thus having created theexpectation, the Commission
ought not to be heard to say that itsown rule does not create a legal burden of giving notice." Id.

In this case, SWBT alleges that the PSC issued a formal letteron June 17, 1996, stating that the
arbitration would be conductedunder procedures applicable to contested cases, and that exparte
contacts would be prohibited. SWBT argues that it wasarbitrary and capricious for the PSC to ignore
these announcedprocedures during the permanent pricing phase of the firstarbitration and the
entirety of the second arbitration. AT & Targues that the letter established procedures only for the
firstphase of the first arbitration. Even if the letter purported toset procedures for the entire
arbitration, it was not arbitraryor capricious for the PSC to change those procedures for
thepermanent pricing phase of the first arbitration and the secondarbitration. Unlike the agency in
Gardner, the PSC notified theparties of the procedure it would follow at each phase of
thearbitrations. Before the permanent pricing phase of the firstarbitration, the PSC issued an order
establishing the procedurefor setting permanent rates. The Order of January 22, 1997 stated that the
PSC Staff would conduct investigations at theoffices of AT & T and SWBT. During these meetings,
the staffwould allow the parties to explain their costing models andinputs. The Staff was then to
issue proposed rates. Similarly, onOctober 30, 1997, the PSC announced yet another procedure for
thesecond arbitration. In this proceeding, the Special Master was toconduct a mediation which
would be followed by an arbitration.The PSC also announced that it would base its decision in
thearbitration on the pleadings filed and its own technicalexpertise. The Court does not find it
arbitrary or capricious forthe PSC to conduct the three phases of the arbitrations in thiscase under
three different procedures. For each of thearbitrations, the PSC first announced the procedure that it
woulduse and then proceeded to follow that procedure. The PSC was wellwithin its discretion to use
different procedures to suit thevarious stages of the arbitrations at issue in this case. Seelowa Beef
Processors, Inc. v. Illinois Central Gulf R.R. Co.,685 F.2d 255, 259 (8th Cir. 1982) (noting that agency
proceduresare more flexible than court procedures).

SWBT also argues that the PSC violated its own procedures byfailing to allow comments on proposed
rates before they wereadopted. The PSC announced on January 22, 1997, and June 9, 1997 that the
parties would have an opportunity to respond to thestaff's pricing recommendations before they were
adopted. The PSCinstead adopted permanent rates on July 31, 1997, and allowed theparties to move
for reconsideration. The order had a delayedeffective date of August 20, 1997. SWBT argues that the
PSC'sdecision should be reversed under the rule of Oglala Sioux Tribeof Indians v. Andrus, 603 F.2d
707,721 (8th Cir. 1979). In thatcase, the Eighth Circuit noted that "[p]ermitting the submissionof
views after an administrative decision has been made is nosubstitute for the right of interested
persons to make theirviews known to the agency in time to influence the administrativeprocess in a
meaningful way." Id. at 720 (internal quotationomitted). Unlike the plaintiffs in Oglala Sioux Tribe,
however,SWBT had several opportunities to make its views known to the PSCbefore permanent rates
were set. The PSC decided to issuepermanent rates without allowing the parties to comment
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onproposed rates to expedite an arbitration that had gone on forfar longer than the nine months
allowed by the TelecommunicationsAct:

The Commission finds it appropriate to establish permanent rates at this time so that this matter
may be resolved in such a way as to maximize the opportunities for these parties to move Missouri
toward local competition. Rather than delay this matter by an additional 30 days for comment, the
Commission will make this its final order. However, in the interests of due process, the Commission
will allow the parties twenty days to move for reconsideration or clarification.

[Final Arbitration Order, ROA 1370]. Given the time constraintson the arbitration, the PSC was not
arbitrary or capricious whenit decided to issue permanent rates, but make them subject to a20-day
comment period.

3. Whether the PSC Violated State Statutes and Regulations

SWBT finally argues that the PSC's procedures during thearbitrations violated several state statutes
and regulations.Because the PSC's arbitration was a sui generis proceeding, nostate procedural law
was controlling. See US WestCommunications, Inc. v. Minnesota Pub. Utils. Comm'n, 55F. Supp.2d
968, 986-88 (D.Minn. 1999) (reaching this conclusionunder Minnesota law). Congress required that
disputes under theTelecommunications Act be resolved by arbitration. The plainmeaning of this
term would indicate that Congress did not intendfor commissions to use traditional state law
methods ofrulemaking or adjudication to resolve disputes.

Even if Congress intended to incorporate state procedural lawin the Telecommunications Act, the
PSC did not violate Missourilaw in conducting the arbitrations. First, SWBT contends that
thearbitration qualifies as a "contested case" under MAPA. MAPAimposes several procedural
requirements in a contested case,which is defined as "a proceeding before an agency in which
legalrights, duties, or privileges of specific parties are required bylaw to be determined after a
hearing." Mo.Rev.Stat. § 536.010(2)."The "law' referred to in the contested case
definitionencompasses any statute or ordinance, or any provision of thestate or federal constitutions
that mandates a hearing." Stateex rel. Yarber v. McHenry, 915 S.W.2d 325, 328 (Mo. banc 1995).Thus,
SWBT argues, MAPA applies to the arbitration at issue inthis case, because the decision could not be
made without ahearing because of the due process clause. SWBT also alleges thatthe PSC violated a
section of Missouri's Uniform Arbitration Act.This statute provides that parties to arbitrations "are
entitledto be heard, to present evidence material to the controversy, andto cross-examine witnesses
appearing at the hearing."Mo.Rev.Stat. § 435.370(2).

The PSC correctly points out that its proceedings are notgoverned by MAPA or Missouri's Uniform
Arbitration Act. Rather,the PSC is allowed to design its own procedures. Mo.Rev.Stat. §386.410(1)

("All hearings before the [Public Service] Commissionor a Commissioner shall be governed by rules
to be adopted andprescribed by the Commission."); State ex rel. Southwestern BellTel. Co. v. Public
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Serv. Comm'n, 592 S.W.2d 184, 187 (Mo.App.1979) (holding that MAPA does not apply to the PSC
because thisagency already had its own procedures before MAPA was passed andbecause MAPA was
intended to apply only to agencies who had notyet developed to their own procedures).

SWBT also asserts the PSC violated a section of the Missouristatute governing proceedings before
the PSC, Mo.Rev.Stat. §386.420(1). This section grants parties the "right to be heardand to introduce
evidence." Id. SWBT has not met its burden toprove that this statute was violated. As noted earlier,
the PSCgranted SWBT the opportunity to be heard and to introduceevidence.

SWBT finally argues that the PSC violated its own regulations,which provide that "[iJn any hearing
before the Commission,[contested case procedures] shall apply, as supplemented by theserules," 4
C.S.R. 240-2.130(1) (1999), see also, 4 C.S.R.240-4.020(6) (1992). The PSC argues that this regulation
appliesonly to "hearings," rather than to arbitrations conductedpursuant to the federal
Telecommunications Act. This Court willdefer to the PSC's interpretation of its own regulations as
longas it does not violate a constitution or statute and it is notplainly erroneous or inconsistent
withthe regulation. See Bowles v. Seminole Rock & Sand Co.,325 U.S. 410, 414, 65 S.Ct. 1215, 89 L.Ed.
1700 (1945) (defining thisstandard to evaluate federal agency's interpretations of its ownregulation);
Smith v. Sorensen, 748 F.2d 427, 432 (8th Cir.1984), cert. denied, 471 U.S. 1054, 105 S.Ct. 2116, 85
L.Ed.2d480 (1985) (state agency's interpretation of its own regulationshould be given "significant
weight"). Under the Seminole Rockstandard, the Court will defer to the PSC's interpretation
thatcontested case procedures do not apply to arbitrations conductedpursuant to the
Telecommunications Act.

C. Whether the PSC Unlawfully Required SWBT to Combine Network Elements

SWBT next argues that the PSC violated the TelecommunicationsAct when it required SWBT to
provide combinations of networkelements that were not currently combined in SWBT's network. AT
&T responds that SWBT waived this argument when it voluntarilyagreed to combine network
elements. For the reasons explainedbelow, the Court agrees with AT & T.

SWBT argues that it only agreed to combine network elementsbecause it was under a legal obligation
to do so when theAgreement was filed. However, neither FCC regulations nor PSCrulings required
this when SWBT filed the interconnectionagreement on October 10, 1997. Although FCC regulations
oncerequired incumbents to combine elements, 47 C.F.R. § 51.315(c) —(f), these regulations were
vacated by the Eighth Circuit in July1997. lowa Utils. Bd., 120 F.3d at 813 (vacating47 C.F.R. §
51.315(c)-(f))."

Because the FCC regulations had been vacated, SWBT was under noobligation to combine network
elements for AT & T that wereseparate in its own network. Nevertheless, SWBT submitted
anagreement stating that it would combine network elements.Although SWBT later objected that
this act was involuntary, itfailed to make a contemporaneous objection when submitting
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theagreement. Consequently, the PSC noted that the Eighth Circuit'sruling in Iowa Utilities Board
did not prohibit incumbents fromagreeing to combine network elements, and then required SWBT
todo so. [Report and Order of December 23, 1997, ROA 1980-82]. Thisreasoning included at least an
implicit finding that SWBTvoluntarily agreed to combine network elements. That finding wasneither
arbitrary nor capricious.

Having found that AT & T and SWBT had reached an agreement onthis issue, the PSC was well
within its authority to enforce thatagreement. Such party negotiations are the first and arguablymost
important of the dispute resolution mechanisms that Congressincorporated into the
telecommunications act. See47 U.S.C. § 252. The PSC therefore properly required SWBT to abide by
itscontractual agreement.

D. Whether the PSC Unlawfully Expanded SWBT's Obligation to Provide Network Elements

SWBT contends that the PSC violated the Telecommunications Actwhen it requiredSWBT to provide
dark fiber and to unbundle subloops. The Actrequires incumbents to provide unbundled access to
networkelements, 47 U.S.C. § 251(c)(3), which are "facilit[ies] orequipment used in the provision of a
telecommunications service."47 U.S.C. § 153(29).

SWBT first argues that dark fiber is not a network element.Dark fiber is fiber optic cable that is not
currently connectedto electronic equipment and is not currently being used toprovide services. In
fact, as soon as dark fiber is "lit" bybeing connected to electronic equipment and used to
providetelecommunications services, it ceases to be dark fiber. SWBT,therefore, reasons that because
dark fiber is, by definition, notbeing used to provide telecommunications service, it fallsoutside the
definition of network elements.

This almost metaphysical argument cannot succeed. The EighthCircuit has noted that the term
"network element" should beinterpreted broadly to encompass "all of the facilities that areused in
the overall commercial offering of communications." IowaUtils. Bd., 120 F.3d at 809. SWBT proposes
a narrowinterpretation of the term, essentially arguing that whenCongress defined network elements
as "equipment used in theprovision of a telecommunications service," it meant to limitthis definition
to equipment currently being used by a particularprovider. Given the purpose of the
Telecommunications Act and theEighth Circuit's guidance, the Court rejects SWBT's invitation
toread a "temporal qualifier" into this statute. See Robinson v.Shell Oil Co., 519 U.S. 337, 341, 117
S.Ct. 843, 136 L.Ed.2d 808(1997) (refusing to read Title VII's definition of "employees" torefer only to
current employees).

SWBT also argues that because dark fiber is not currentlyconnected to SWBT's network, it is
inventory rather thanequipment. Unbundled network elements include only equipment usedin
providing telecommunications services. 47 U.S.C. § 153(29).The Court, however, agrees with the PSC
that dark fiber isequipment. Dark fiber is cable that has already been placed inthe ground, which
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could be used to transmit calls if it wereconnected to the proper electronics. Such cable, once it
isconnected to the rest of a network, is commonly used to providetelecommunications service. For
this reason, "dark fiber fallsclearly within the definition of a network element."
MCITelecommunications Corp. v. BellSouth Telecommunications, Inc.,7 F. Supp.2d 674, 680
(E.D.N.C. 1998).

SWBT next argues that the PSC ignored its arguments thatproviding access to dark fiber and
unbundling subloops™ weretechnically infeasible, and that it therefore had no duty toprovide such
access. See 47 U.S.C. § 251(c)(3) (ILECs have noduty to provide unbundled access unless it is
technicallyfeasible). It is by now well-established that agencies must givereasons for their decisions.
See Menorah Med. Ctr. v. Heckler,768 F.2d 292, 295 (8th Cir. 1985) (requiring an agency "toarticulate
a satisfactory explanation for its action, including arational connection between the facts found and
the choicemade."). Although courts "may not supply a reasoned basis for theagency's decision that
the agency itself has not given," MotorVehicles Mfrs. Ass'n v. State Farm Mut. Auto. Ins. Co.,463
U.S. 29, 43, 103 S.Ct. 2856, 77 L.Ed.2d 443 (1983), cert. denied,480 U.S. 951, 107 S.Ct. 1616, 94 L.Ed.2d
800 (1987), they will"uphold a decision of less than ideal clarity if the agency'spath may reasonably be
discerned." Bowman Transp., Inc. v.Arkansas-Best Freight Sys., Inc., 419 U.S. 281, 286, 95 S.Ct.438,
42 L.Ed.2d 447 (1974).

In this case, the path of the PSC can reasonably be discerned,and its decision should therefore be
upheld. Restrictions onaccess are presumed to be unreasonable, and SWBT had the burdenof proving
infeasibility by clear and convincing evidence. MCITelecommunications Corp., 7 F. Supp.2d at 680;
47 C.F.R. § 51.5.Regarding dark fiber, the PSC emphasizes that SWBT only allegedthat providing
access would interfere with testing andmaintenance, but that testimony indicated that such testing
andmaintenance could be performed by the CLECs using the dark fiber.Similarly, SWBT fell far
short of proving by clear and convincingevidence that unbundling subloops was technically
infeasible. Inthis appeal, they point to the testimony of William C. Deere, whotestified that subloop
unbundling could cause a network failureand would reduce SWBT's ability to manage its network.
Thistestimony did not establish the "specific, significant, anddemonstrable network liability
concerns' necessary to provetechnical infeasibility.”” 47 C.F.R. § 51.5. Although itwould have been
preferable for the PSC to explain specificallywhy it rejected SWBT's infeasibility argument in the
arbitrationorder, its failure to do so does not require a remand. Thequalified nature of the testimony,
combined with the PSC'sconclusion that SWBT must provide access to dark fiber andunbundled
subloops, convinces this Court that the PSC reasonablyconcluded that SWBT failed to meet its
burden of provingtechnical infeasibility.

Finally, SWBT argues that the PSC applied the wrong standard todetermine whether SWBT must
provide access to these elements inlight of the Supreme Court's decision in Iowa Utilities Board.The
Telecommunications Act directed the FCC to determine whatnetwork elements should be made
available on an unbundled basisby considering at least the following two factors: first, whetherthe
elements are necessary; and second, whether the failure toprovide them would impair requesting
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carriers' ability to providethe services they seek to offer. § 251(d)(2). In interpretingthese sections, the
FCC stated that access was "necessary" evenif "requesting carriers can obtain the requested
proprietaryelement from a source other than the incumbent [because]requiring new entrants to
duplicate unnecessarily even a part ofthe incumbent's network could generate delay and higher costs
fornew entrants, and thereby impede entry by competing localproviders and delay competition,
contrary to the goals of the1996 Act." Local Competition Order at 4 283. The FCC alsostated that the
"impairment" standard would be met if "thefailure of an incumbent to provide access to a network
elementwould decrease the quality, or increase the financial oradministrative cost of the service a
requesting carrier seeks tooffer, compared with providing that service over other unbundledelements
in the incumbent LEC's network." Id. at ¥ 285.

Under these standards of necessity and impairment, the FCCpromulgated the regulation codified at
47 C.F.R. § 51.319. Theregulation required SWBT to provide AT & T with access to atleast the
following network elements: (1) the local loop; (2) thenetwork interface device; (3) switching
capability; (4)interoffice transmission facilities; (5) signaling networks andcall-related databases; (6)
operations support systems functions;and (7) operator services and directory assistance. § 51.319(a)
—(g). The Supreme Court vacated this regulation in Iowa UtilitiesBoard, reasoning as follows:

The Commission's premise was wrong. Section 251(d)(2). . . . requires the Commission to determine
on a rational basis which network elements must be made available, taking into account the
objectives of the Act and giving some substance to the "necessary" and "impair" requirements. The
latter is not achieved by disregarding entirely the availability of elements outside the network, and by
regarding any "increased cost or decreased service quality" as establishing a "necessity" and an
"impair[ment]" of the ability to "provide . . . services."

Iowa Utilities Bd., 119 S.Ct. at 736.

The FCC has also promulgated a "catch-all" regulation underwhich state commissions determine
whether ILECs should berequired to provide access to equipment and facilities not listedin § 51.319.
Section 51.317(b) requires that any element that itis technically feasible for an incumbent to provide
on anunbundled basis must be provided unless either: (1) the elementwas proprietary or contained
proprietary information, and arequesting carrier could offer the same service by using
othernon-proprietary unbundled elements within the incumbent'snetwork; or (2) failure to provide
the element would not decreasethe quality or increase the administrative cost of the servicesthe
requesting carrier planned to offer.47 C.F.R. § 51.317(b)."* In this way, § 51.317 incorporated the
FCC'snecessity and impairment standards. Nevertheless, the SupremeCourt did not vacate § 51.317,
even though it rested on the samenecessity and impairment standards it criticized when vacating
§51.319. Dark fiber and unbundled subloops were not among theelements specifically listed in the
vacated regulation.Therefore, the PSC considered whether SWBT must provide access tothem under
the catch-all regulation, § 51.317.
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SWBT argues that § 51.317 is no longer a valid regulation,because the Supreme Court condemned the
FCC's necessity andimpairment standards when it vacated § 51.319. SWBT alsoemphasizes that the
PSC admits it applied an invalid standardwhen determining whether it should be required to provide
accessto dark fiber and unbundled subloops.”

Although the Court is impressed by the logic of SWBT'sargument, and would vacate § 51.317
pursuant to the logic of theSupreme Court's decision if it had the authority to do so, thefact remains
that this Court lacks jurisdiction to vacate FCCregulations. While the Supreme Court could have
vacated § 51.317under the same reasoning it used to vacate § 51.319, it did notdo so. For this reason, §
51.317 is still a valid FCC regulationthat cannot be challenged in this Court. Because the PSC used
§51.317 to require SWBT to provide access to dark fiber andsubloops, the Court will not reverse its
decision. Nevertheless,because of the serious questions the Supreme Court's decisionraises about the
validity of § 51.317, the Court will accept thePSC's invitation to remand the issues of dark fiber and
subloopsfor further consideration in light of the revised standards to bepromulgated by the FCC.

E. Whether the PSC Unlawfully Failed to Provide Any Means for SWBT to Limit Its Liability to AT &
T Customers and Failed to Consider This Cost in Setting Rates

SWBT's final argument is that the PSC erred by refusing toallow SWBT to limit its liability to AT &
T's customers.Telephone providers typically limit theirliability to their customers to the amount
their customers paidfor the service, except in cases of gross negligence orintentional misconduct.
SWBT sought to mimic this practice in theAgreement. It proposed that AT & T and SWBT each
indemnify theother for claims brought by its own customers, except in cases ofgross negligence or
intentional misconduct. In this way, eachcompany could limit its liability to its own customers
bycontract and would not be liable for negligently inflictinginjury on the other's customers. The PSC
rejected this proposal,thereby eliminating SWBT's ability to limit its liability to AT &T's end users
for ordinary negligence. The PSC instead acceptedAT & T's proposal that "each party be responsible
for the damageit causes toward [customers]." [Report and Order of December 23,1997, at 39, ROA
1962]. Thus, because of the PSC's order, SWBTwould be fully liable to AT & T's customers for
ordinarynegligence, while its liability to its own customers would belimited.

SWBT argues that this ruling violated the TelecommunicationsAct by requiring it to provide better
interconnection to AT & Tthan it provides to itself. 47 U.S.C. § 251(c)(2)(C) (requiringincumbent to
provide interconnection "that is at least equal inquality to that provided by the local exchange carrier
toitself."); lowa Utilities Bd., 120 F.3d at 812 (ILECs cannot berequired to provide superior
interconnection to CLECs). The terminterconnection, however, "refers only to the physical linking
oftwo networks for the mutual exchange of traffic." LocalCompetition Order at Y 176; aff'd
CompetitiveTelecommunications Ass'n v. F.C.C., 117 F.3d 1068, 1072 (8thCir. 1997). Interconnection
does not encompass, for example, thetransport and termination of traffic. Local Competition Orderat
9 176. Hence, AT & T argues that because the PSC's allocationof legal liability has nothing to do with
physicalinterconnection service, there is no violation of47 U.S.C. § 251(c)(2)(C). SWBT responds that
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the PSC's allocation ofliability does require SWBT to provide superior physicalinterconnection
services to AT & T. It reasons that, as apractical matter, the PSC's order requires it to provide
betterservice to AT & T to avoid the risk of negligence claims by AT &T customers. On the other
hand, when serving its own customers,SWBT need not eliminate all negligence or the appearance
ofnegligence that might subject it to expensive litigation becauseit can contractually limit its
liability. The Court agrees withSWBT that this scheme violates the Act.™

AT & T argues that the PSC's decision is efficient, becauseimposing liability on SWBT creates an
incentive for the incumbentto avoid negligently injuring AT & T and its customers. First,regardless
of contrary policy consideration, the Court is limitedby the requirements of the Act. Second, even in
the absence ofthis arrangement, SWBT has a financial incentive to avoidnegligently injuring AT & T
and its customers. The Agreementrenders SWBT liable to AT & T for negligent injuries it causes
toAT & T. SWBT is also required by the Act to providenondiscriminatory access to its network. 47
U.S.C. § 251(c)(3).SWBT, therefore, has a compelling incentive to provide AT & Tcustomers with at
least as good a service as it provides to itsown customers. Otherwise, it is in violation of either the
Act orthe Agreement. Requiring SWBT to be directly liable to AT & Tcustomers, however, would
force SWBT to provide to AT & Tcustomers a better service than it currently provides to its
owncustomers. Because this violates the Act, the Court reverses andremands the PSC's decision on
this issue.

F. Whether the PSC Violated the Telecommunications Act by Failing to Require SWBT to Purchase
the Licenses Required to Allow AT & T to Use Its Network Without Violating the Intellectual
Property Rights of Third Parties

AT & T also makes two objections to the PSC's rulings: (1) thatthe PSC should have required SWBT
to provide licenses for theintellectual property used in its network; and (2) that the PSCwrongly
prohibited the aggregation of toll services for resaleand restricted AT & T's resale of promotional
offerings of 90days or fewer. The Court will consider these arguments in turn.

First, AT & T argues that the PSC violated theTelecommunications Act when it failed to require
SWBT to purchaseany licenses and "right to use agreements"" necessary toallow AT & T to use
SWBT's network without incurring liability.Much of SWBT's network uses equipment and software
that issubject to third-parties' intellectual property rights. SWBTpurchased licenses allowing it to
use this equipment whilerespecting these intellectual property rights. Some of SWBT'slicenses state
that only SWBT may use the equipment or software.Thus, the PSC was asked to decide whether
SWBT must purchase thelicenses necessary to allow AT & T to use the intellectualproperty without
incurring liability. The PSC did not requireSWBT to purchase these licenses. However, it ordered
SWBT toprovide a list of all known licenses applicable to the relevantnetwork elements, to use its
best efforts to facilitate AT & T'sattempts to obtain the necessary licenses, and to negotiate forthe
provision of alternate elements if a necessary license couldnot be obtained.
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AT & T asserts that this issue of whether ILECs must purchaselicenses for competitors is currently

pending before the FCC, andasks the Court to defer ruling until the FCC case reaches itsresolution.
AT & T has not filed a formal motion for a stay, andthe Court believes that it has ample information
with which toevaluate whether the PSC violated the Telecommunications Act evenin the absence of
an applicable FCC regulation.

Turning to the merits of AT & T's challenge, the Court holdsthat the PSC's decision did not violate
the TelecommunicationsAct. AT & T argues that the PSC's ruling violates the Act'srequirement that
incumbents provide "nondiscriminatory" access tonetwork elements. § 251(c)(3); Iowa Utilities Bd.,
120 F.3d at812 (ILECs must provide requesting carriers with services ofequal quality to those they
provide themselves); LocalCompetition Order Y9 312-313 and 315 (access must benondiscriminatory
and equal to the terms and conditions underwhich ILEC's provide services to themselves).

AT & T argues that this requirement was violated because "theAgreement allows SWBT effectively to
deny access to unbundlednetwork elements by withholding the software and other
embeddedintellectual property necessary to use them." [AT & T Sugg. at10]. Strictly speaking,
however, the licenses are not necessaryto enable AT & T to use SWBT's network. AT & T could use
thenetwork without obtaining the licenses, even though doing sowould violate others' intellectual
property rights. For thisreason, the PSC concluded that Agreement does not violate the Actby
denying AT & T access to SWBT's network:

SWBT's proposed language would not make AT & T's purchase of the necessary copyrights a
condition precedent to provisioning UNEs, but merely clarifies that SWBT cannot be held
responsible to third parties for AT & T's copyright infringements. Also, AT & T's argument is
undercut by SWBT's promise to assist AT & T in locating the applicable property rights. It is difficult
to see how SWBT could successfully prevent AT & T's use of UNEs on the ground that AT & T had
failed to seek necessary licenses when SWBT would itself be under an obligation to disclose any
known intellectual property rights to AT & T. The Commission also finds that SWBT's proposed
language merely exculpates SWBT and requires AT & T to defend, hold harmless, and indemnify
SWBT for AT & T's infringement. This does not violate the Act.

[Report and Order of January 2, 1998, ROA 2000]. Thus, the PSC'sruling does not allow SWBT to
refuse access to its network on thegrounds that AT & T has not obtained the necessary licenses.

Nor did the PSC's ruling deny AT & T access in practicaleffect, because SWBT was required to assist
AT & T in purchasingthe relevant licenses. The requirements imposed on SWBT are morethan
sufficient under the standard articulated by the FCC in ananalogous context:

[P]roviding incumbent LECs may not evade their . . . obligations merely because their arrangements

with third party providers of information and other types of intellectual property do not contemplate
— or allow provision of certain types of information to qualifying carriers. Therefore, we decide that
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the providing incumbent LEC must determine an appropriate way to negotiate and implement.. . .
agreements with qualifying carriers, i.e., without imposing inappropriate burdens on inappropriate
carriers. In cases where the only means available is including the qualifying carrier in a licensing
arrangement, the providing incumbent LEC will be required to secure such licensing by negotiating
with the relevant third party directly . . . We merely require the providing incumbent LEC to do what
is necessary to ensure that the qualifying carrier effectively receives the benefits to which it is
entitled.

[12 FCC Red. 5470 (1997) at 4 70]. This ruling, quoted by AT & T,does not require incumbents to
negotiate directly withthird-parties in all cases. Rather, it requires incumbents "to dowhat is
necessary' to allow competitors to use their networkswithout incurring liability. The PSC reasonably
concluded that AT& T would be able to purchase the relevant licenses if SWBTprovided the names of
the relevant third parties and used itsbest efforts to help AT & T reach agreements with these parties.

AT & T also argues that the cost of obtaining the relevantlicenses would have been lower if the PSC
had ordered SWBT toobtain them. AT & T argues that "it is undeniable that theadditional costs of
any negotiations and, more fundamentally, thedisparate costs of access they will inevitably produce,
violatethe Act's nondiscrimination requirement." [AT & T Sugg. at 14].AT & T first notes that SWBT
was allowed to choose amongcompeting vendors when purchasing its licenses, while AT & T willbe
"a captive customer of . .. SWBT's previously selectedvendors." [SWBT Sugg. at 14]. Thus, AT & T
reasons that it willhave to pay more than SWBT paid for access to the same equipmentand software.
AT & T fails to acknowledge that at this time, AT &T and SWBT are both captive customers. If the
PSC had orderedSWBT to purchase the relevant licenses for AT & T, then SWBTwould need to
purchase these intellectual property rights fromthe same vendors from which it purchased its
original licenses.For this reason, AT & T has failed to show that the PSC increasedthe cost of
licenses and agreements allowing AT & T to use SWBT snetwork by requiring a captive customer to
negotiate for theserights. Nor is the Court persuaded that the fact thatintellectual property rights
may cost AT & T more than they costSWBT constitutes discrimination under the Act. The
Actspecifically provides that rates for interconnection andunbundled network elements shall be
based on the cost ofproviding such access. 47 U.S.C. § 252(d)(1)(A). Part of the costof interconnection
is obtaining the relevant licenses (or beingsubject to liability). If SWBTwere required to purchase
these licenses for AT & T, then itcould legitimately pass these costs through to AT & T inincreased
rates. For this reason, it is not discriminatory thatthe Agreement requires AT & T to pay these higher
costs directly.Either way, the cost for SWBT to provide service would be lowerthan the cost for AT &
T.

AT & T further argues that SWBT is in a better position todetermine whether amendments to its
existing licensing agreementsare necessary to allow AT & T to use SWBT's network
withoutincurring liability. AT & T reasons that because contracts areconstrued in accordance with
parties' intent, and because SWBT isa party to its licenses, that it has better information
aboutwhether these licenses would allow AT & T to use the equipment orsoftware at issue, or
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whether an amendment would be necessary.SWBT responds that "[o]nly AT & T can know the uses to
which itwill put a particular element as well as how that element willinteract with other AT & T
elements-factors essential todetermine what intellectual property rights are at stake." [SWBTOpp. at
7]. The Court does not find the potential inefficiencycomplained about by AT & T to constitute
discrimination under theAct.”

G. Whether the PSC Unlawfully Restricted AT & T's Resale Rights

AT & T next argues that the PSC violated the Act by restrictingits resale rights under § 251(c)(4). This
subsection requiresILECs such as SWBT "to offer for resale at wholesale rates
anytelecommunications service that the carrier provides at retail tosubscribers who are not
telecommunications carriers." §251(c)(4)(A). It also forbids "unreasonable or discriminatoryconditions
or limitations on the resale of . . .telecommunications service." § 251(c)(4)(B).

AT & T claims that the PSC violated its resale rights bybarring it from aggregating toll service for
resale andrestricting its ability to resell promotional offerings lasting90 days or fewer. AT & T first
challenges the section of theAgreement providing that "[t]he parties will maintain therestrictions on
aggregation of toll service for resale. All otherrestrictions are presumed not to apply until the Parties
identifyand ask the Commission explicitly for imposition." [Agreement ofMarch 4, 1998, Rec. Doc. #
16 (Appendix to Agreement 1: Resale Y1.12)]. This ruling forbids AT & T from purchasing toll
servicethat SWBT only sells to single customers and reselling theservice to groups of customers. [See
PSC Opp. to AT & T at 11].For example, under the Agreement, AT & T cannot resell SWBT's"Plexar"
service to groups of customers. Plexar service is aprivate telephone network for customers with
multiple users, butSWBT offers Plexar service only to single customers. Thus, SWBTwould
presumably offer Plexar service to one corporate customerwith many employees using its telephones
but not to a group ofseveral individuals who each use only one telephone. AT & Texplains that
aggregation "benefits customers who would notindependently qualify to receive services SWBT
offers only toother subscribers who satisfy certain restrictive conditions, bypermitting resellers to
obtain those services in their stead andresell them, free of the restrictive conditions." [AT & T
Replyat 8.

Plexar and similar toll services are certainly provided "atretail to subscribers who are not
telecommunications carriers,"§ 251(c)(4)(A), and any restriction on their resale is
thereforepresumptively unreasonable. Local Competition Order at 1 948(statute "makes no exception
for ... contract and othercustomer-specific offerings."). However, the PSC's ruling on thisissue was
not a restriction on resale, because eliminating thesingle customer restriction would transform
SWBT's toll serviceinto a completely different service. SWBT submitted testimony tothe PSC that if
AT & T were allowed to offer Plexar service tomultiple customers, "it could turn Plexar into a
completely newquasi-local service, providing the equivalent of local service toan unlimited number
of users, and bypassing SWBT's legitimatecharges for local exchange service." [SWBT Opp. at 9,
citingDirect Test. of Daniel L. Jackson at 16-20 (Sept. 18, 1996)].Applicable FCC regulations explain

e www.anylaw.com


https://www.anylaw.com/case/at-t-communications-v-southwestern-bell-tele/w-d-missouri/08-31-1999/0Z3fRWYBTlTomsSBIgeN
https://www.anylaw.com/?utm_source=anylaw&utm_medium=pdf&utm_campaign=pdf

AT&T COMMUNICATIONS v. SOUTHWESTERN BELL TELE.
86 F. Supp.2d 932 (1999) | Cited O times | W.D. Missouri | August 31, 1999

that ILECs have no obligationunder § 251(c)(4) to sell to their competitors services that aredifferent
from the ILECs offer to their own customers:

The principal distinction between sections 251(c)(3) and 251(c)(4), in terms of the opportunities each
section presents to new entrants, is that carriers using solely unbundled elements, compared with
carriers purchasing services for resale, will have greater opportunities to offer services that are
different from those offered by incumbents. More specifically, carriers reselling incumbent LEC
services are limited to offering the same service an incumbent offers at retail. This means that
resellers cannot offer services or products that incumbents do not offer. The only means by which a
reseller can distinguish the services it offers from those of an incumbent is through price, billing
services, marketing efforts, and to some extent, customer service.

Local Competition Order at Y 332. SWBT presented sufficienttestimony from which the PSC could
reasonably conclude thateliminating the single customer restriction from its toll servicewould
transform it into a different service. The PSC thereforereasonably concluded that SWBT was only
required to resell tollservice with the same use limitations that it imposed on its owncustomers. [See
PSC Opp. to AT & T at 11 ("Resale of a specificservice is customer-specific.")].

Finally, AT & T challenges a section of the Agreement statingthat "promotions of 90 days or less will
be available for resaleat the retail rate less the established avoided cost discount(i.e., AT & T may not
elect the promotional rate)." [Agreement,March 4, 1998, Rec. Doc. # 16]. The Act provides that
servicesfor resale shall be priced as follows: "a State commission shalldetermine wholesale rates on
the basis of retail rates charges tosubscribers for the telecommunications service
requested,excluding the portion thereof attributable to any marketing,billing, collection, and other
costs that will be avoided by thelocal exchange carrier." § 252(d)(3). The FCC has ruled
thatpromotional offerings of 90 days or less must be resold, but thatthe promotional rate does not
constitute a "retail rate" whichmust then be discounted to compute a wholesale rate:

An incumbent LEC shall apply the wholesale discount to the ordinary rate for a retail service rather
than a special promotional rate only if:

(i) such promotions involve rates that will be in effect for no more than 90 days; and

(ii) the incumbent LEC does not make use of such promotional offerings to evade the wholesale rate
obligation, for example by making available a series of 90-day promotional rates.

47 C.F.R. § 51.613(a)(2); see also Iowa Utils. Bd., 120 F.3d at818-19 (upholding this regulation); Local
Competition Order atYY 949-950. The FCC has not directly addressed the issue ofwhether requesting

carriers can elect to purchase services at thepromotional rate rather than the wholesale rate, however.

AT & T argues that it must be allowed to elect the promotionalrate, because otherwise SWBT would
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be able to offer promotionalrates that are lower than the wholesale rates charged to itscompetitors.
The FCC already addressed this issue, and concludedthat the potential anti-competitive effects of
promotionalofferings were offset by their competitive effects, especiallybecause the promotional

offerings were limited to 90 days andcould not be offered consecutively. Local Competition Order aty
950.

AT & T also argues that the language of the Act requires thatit be allowed to choose the promotional
rate rather than thewholesale discount. AT & T cites two cases concluding that"promotional
programs . .. are telecommunications services which. . . must be made available for resale." lowa
Utils. Bd., 120F.3d at 819; accord MCI Telecommunications Corp., 7 F. Supp.2dat 682-83. Neither the
MCI case nor the Eighth Circuit'sdecision requires that requesting carriers be allowed to
purchaseshort-term promotions at promotional rates. AT & T reasons,however, that a short-term
promotional offering is nothing butordinary SWBT services offered at a discount, and that if
suchdiscounts are "services' that must be resold, then AT & T must beallowed to elect the
promotional rate. [See AT & T Reply at 15,n. 13]. The MCI case, upon which AT & T relies, shows the
flawin this reasoning. In MCI, the agreement provided that"short-term promotions shall not be
available for resale," inclear violation of the FCC regulations. The requesting carrierobjected that
"BellSouth may market new and innovativecombinations as short-term promotions," which would
not beavailable for resale to MCI. Id. at 682. The court agreed thatMCI had "a right under the Act to
purchase those combinations ata wholesale rate." Id. (emphasis added). A short-termpromotional
offering consists of both a particular package ofservices and a promotional rate. If the services are
availablefor resale at wholesale rates, then the requirements of the Actare satisfied. Id. This
interpretation is supported by thelanguage of the Act and the text of the applicable FCCregulations,
both of which state that services should be pricedfor resale by applying a wholesale discount to a
retail rate.Neither the statute nor the regulations makes any reference torequesting carriers being
allowed to elect to purchase servicesat a promotional rate instead. For this reason, the PSC's
rulingabout promotional rates must be affirmed.

V. Conclusion

Accordingly, it is hereby ORDERED that SWBT's Motion forSummary Judgment (Doc. # 43) is
GRANTED IN PART AND DENIED INPART. The Motion is GRANTED to the extent that the
PSC's rulingsdiscussed in this opinion concerning dark fiber and subloops areREMANDED so that
the PSC can reconsider these issues in light ofnew standards to be promulgated by the FCC. It is also
GRANTED tothe extent that the PSC's ruling rendering SWBT liable forinjuries to AT & T's
customers caused by its negligence isSREVERSED AND REMANDED. In all other respects, the
Motion isDENIED. It is further

ORDERED that in all other respects, the PSC's rulings are AFFIRMED. It is further

ORDERED that AT & T's Motion for Summary Judgment (Doc. # 45)is DENIED. It is further
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ORDERED that AT & T's Motion for Leave to File SupplementalResponse Brief Concerning the
Supreme Court's [owa UtilitiesBoard Decision (Doc. # 79) is GRANTED. It is further

ORDERED that BroadSpan Communications's Motion to WithdrawApplication to Intervene and [to
Withdraw] Motion for ProtectiveTransition Measures (Doc. # 82) is GRANTED. The Application
toIntervene (Doc. # 31) and Motion for Protective TransitionMeasures (Doc. # 33) are WITHDRAWN.
It is further

ORDERED that the Motion to Intervene by the United States ofAmerica (Doc. # 92) is GRANTED.
The United States has alreadyfiled its brief in responseto the Court's order of August 12, 1999.

1. AT & T and SWBT also characterize their briefs assuggestions in support of motions for summary judgment.
TheCourt, however, will treat this case as an appeal from anadministrative order. See 47 U.S.C. § 252(e)(6) (providing

forreview of state commission decisions in federal districtcourts).

2. On July 18, 1997, the Eighth Circuit invalidated the FCC'spricing regulations and held that local incumbent providers
neednot provide combinations of network elements that existseparately in their own networks. lowa Utils. Bd., 120 F.3d
at799, 813.

3. The term "Agreement" is something of a misnomer because itrefers both to terms ordered by the PSC and terms
voluntarilyagreed to by the parties. When appropriate for clarification, theCourt will distinguish between various arbitral

decisions andagreements by using dates or other indicators.
4. According to SWBT, the testimony "filed" before themediation was not placed in the administrative record.

5. State courts lack jurisdiction to review the actions ofstate commissions. § 252(e)(6). Thus, if federal court review

isprecluded by the Eleventh Amendment, no court would havejurisdiction over state commission decisions.

6. SWBT also argues that the TELRIC regulations are notcurrently in effect. It reasons that the Eighth Circuit vacatedthe
regulations, and that the Supreme Court did not order theirreinstatement. The Court finds this argument disingenuous.
TheEighth Circuit vacated the regulations on jurisdictional grounds,120 F.3d at 794, and the Supreme Court held that the
FCC hadjurisdiction to issue the regulations. 119 S.Ct. at 731. TheSupreme Court thereby reinstated the regulations.

7. The FCC asks this Court to remand the pricing issues to thePSC with an order to reconsider its pricing decisions in
light ofthe TELRIC regulations. The PSC did apply TELRIC methodology whenmaking its pricing decisions, so a remand

on this ground wouldserve no purpose.
8. Of course, Congress cannot override the requirements of dueprocess by imposing arbitrary time limits for the

resolution ofdisputes. Rather, this time limit is a relevant indication ofsociety's interest in rapidly introducing

competition to thelocal telephone market.
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9. As described in the fact section of this opinion, for a fewmonths both arbitrations proceeded simultaneously.

10. The cases cited by SWBT holding that ex parte contactsviolated due process were all cases where the agency relied
oninformation from outside the record. See, e.g., Ohio Bell Tel.Co. v. Public Utils. Comm'n of Ohio, 301 U.S. 292, 300, 57
S.Ct.724, 81 L.Ed. 1093 (1937). These cases are distinguishablebecause SWBT has not established that the PSC relied

oninformation that was not placed in the record in the Costing andPricing Report.

11. This case amply demonstrates that "alternative disputeresolution,” far from being a panacea, has is own challenges

anddeficiencies.

12. The Court's finding that the minimal requirements of dueprocess were satisfied in this case, should not be interpreted

asan endorsement of the approach taken by the PSC.

13. A distinction must be made between regulations requiringSWBT not to separate network elements that were
combined in itsown network if the elements are requested in combination, andthose requiring SWBT to combine
network elements that existedseparately in its network if requested. The FCC regulationrequiring SWBT not to separate
elements, 47 C.F.R. § 51.315(b),was still in effect when the agreement was filed. Four dayslater, the Eighth Circuit
amended its decision in Iowa UtilitiesBoard to also vacate this regulation. 120 F.3d at 813 (asamended on rehearing,
vacating 47 C.F.R. § 51.315(b)). When IowaU'tilities Board went up to the Supreme Court, the regulationforbidding
incumbents from separating elements was reinstated.lowa Utils. Bd., 119 S.Ct. at 737-38 (reinstating47 C.F.R. § 51.315(b)).
SWBT originally alleged that it could not beforbidden to separate elements that were already combined in itsnetwork.
SWBT admits that this issue has been rendered moot bythe Supreme Court's decision reinstating 47 C.F.R. § 51.315(b).119
S.Ct. at 737-38.

14. Subloop unbundling occurs when an ILEC allows a requestingcarrier to access specific parts of a local loop, the
wiring thatconnects each customer to the network. Competitors can thenprocess calls by connecting their equipment to

certain subloopsand bypassing others.

15. AT & T also emphasizes that other ILECs are currentlyunbundling subloops under their interconnection agreements,
thusproviding further reason to doubt SWBT's claim that subloopunbundling is technically infeasible. [AT & T Opp. at
38, n.19).

16. Although the Supreme Court did not vacate this regulation,the Eighth Circuit had previously vacated it to the extent
thatit created a presumption that a network element must be unbundledif it is technically feasible to do so. Iowa Utilities
Bd., 120F.3d at 810, n. 30. In this opinion, all citations to § 51.317refer to that regulation as it was modified by the
EighthCircuit.

17. The PSC admits that its "determination that access must beprovided to dark fiber and subloop elements was based on
thatsame ‘impairment' standard, as was then required by the FCC's nowinvalid rule [§ 51.319]." [PSC Supplemental Br. at
3-4]. For thisreason, the PSC requests that this Court either defer ruling onthese issues until after the FCC redefines this

standard, orremand the issues to the PSC for further consideration in lightof the new standard to be promulgated by the

e www.anylaw.com


https://www.anylaw.com/case/at-t-communications-v-southwestern-bell-tele/w-d-missouri/08-31-1999/0Z3fRWYBTlTomsSBIgeN
https://www.anylaw.com/?utm_source=anylaw&utm_medium=pdf&utm_campaign=pdf

AT&T COMMUNICATIONS v. SOUTHWESTERN BELL TELE.
86 F. Supp.2d 932 (1999) | Cited O times | W.D. Missouri | August 31, 1999

FCC.

18. This interpretation of the Act also avoids the potential"takings" argument that would be present if the government
wereto require an ILEC to provide a better product to itscompetitors' customers than it provides to its own

customer,without any compensation.
19. For the remainder of this opinion, both licenses and rightto use agreements will be referred to as licenses.

20. AT & T also argues for the first time in its reply briefthat there is no evidence that the costs SWBT paid to obtain
itslicenses were excluded from the PSC's computation of rates.Because the other parties have not had an opportunity to
respondto this argument, addressing it would require the Court to searchthe entire record to verify this negative
assertion. Situationssuch as this seem to be the very reason why arguments raised forthe first time in a reply brief are
waived unless some reason isprovided for failing to raise the argument in the opening brief,United States v. Brown, 108
F.3d 863, 867 (1997) (choosing notto review issue raised for the first time in a reply brief).
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