USA v. Roberson
2020 | Cited 0 times | W.D. Virginia | February 24, 2020

OFFI CE U S DI SX CW RT cce RK' s

jkvx AT ROAN K ' FI LED FEB 2 1 2022 IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF W RGINIA uuu xc uDuR, cu RK

HARRISONBURG DI VISION BY : g. u UNITED STATES oF Am m ca
Case No. 5: 14-CR-0020

DEAN m EN ROBERSON |

Defendant

By: Michael F. Utbansl d Chi ef Uni t ed St ates Di st r ict Judge G M ORAN DUM OPINION Dean
All en Rober son, represent ed by counsel , seeks a reduct i on i n hi s sent ence pt usuant t o Hu hes
v.United States, 138 S. Ct.1765(2018) . ECF No. 37. Heassert st hat heisentitledtoa reduct
ionofllissentencefrom 180 mont hs t o 130 mont hs. The government agrees t hat Robers on i s
enétled toreliefunder Hu hes, but at gues ' t hat hi s sent ence s hot11d be d d to 155 months.
ECF No. 39. For the zeasons set fort h bel ow, t he court GRANTS te uce Roberson's mot i on for rel i
ef and REDUCES 11i s sentence t o 155 months.

1. On May 21, 2014, Robetson entet ed i nt 0 a pl ea areement pms uant t o Fedetal Rul e of Cr i mi
nal Procedt ue 11( ¢ )( 1)( C) where he pl eaded 51.11 1t 0 one count of cons piringto distdbute
and pos sesswit hintenttodistribute50grnms or more of met hamphet ami ne (actazal),in
violationof 21 U. S. C. jj 846 and 841%) (1)( A). Thi s count car r i ed a mi ni ml | m stamtory penal
ty of a lo- year te= of i mprisonment. ECF No. 18. Robetson also pl eaded g1 41 1 t 0 one count of di st
ribution of hezoin,inviolationof21U.S.C.jj846 and 8414$4 1) . As patt of the pl ea agteement
, t he government wi thdtew an informati on i t had ft | ed pursuant t 0 21 U. S. C. j 851 s ubj ect i ng
Robetson t 0 an i ncreased penal ty f or a pri or f el ony dr ug

convi ction.].iThe pattiesagreed t hat an appt opt i at e sent ence woul d be bet ween 180 mont
hs (15 years ) and 204 mont hs ( 17 yeat s ). Roberson ent ered a guil ty pl ea t he same day. ECF Nos.
15, 19. On Augus t 27, 2014, Robers on was sent enced t o a t er m of 180 mont hs t o be f ol | owed by
a s-yeat tet ' m of supervi sed zel ease. ECF Nos. 27, 29.
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I1. Robetson assetts that he i s ent it | ed to the tel ief affotded by Hughes to defendants who ent er ed
pl ea agreement s purs uant t o Rul e 11( ¢)( 1)( C). Hu hes hel d t hat def endant s who were sent enced
purs uant t o a Rul e 11( ¢ )( 1)( C) agteement are el i gi bl e f or a sent ence reduct i on based on
Amendment 782 to the Sentenci ng Gui del i nes range if that range were part of the f r ame woz k t
hedistrictcol ttzeliedoninimposingthesentence. Huhes, 138 S. Ct. at 1175. The gover
nment agrees t hat Robersonisentitledtoreliefundet Hu hes.

The pardes disagree about the number of mont hs by whi ch Roberson' s sentence shol al d be
teduced. Pursuant to t he guidehnesi n effect when Roberson was sentenced, Robetson' s base offense
| evel was32 based on at 1 east50 but less than 150 grams of met hamphet a mi ne (act ual ) . He recei
ved a 3- poi nt decreas e f or accept ance of responsibilityforatotalof fenselevelof29.1'1is
total of fens el evel coupledwithhiscriminallzistorycategoryof VIiresultedin asent
enci ng range of 151-188 mont hs . ECF No. 31! 62. Under t he amended guidel i nes, Robetson' s
base offense | evel based on dtug wei ght would be 30 and his tot al offense | evel would be 27, wl zi
ch, with 'l is cri mi nal I li story category of VI, woul d gi ve Il i m a guidel i nes range of 130 to 162
months.

Robers on' s or i gi nal s ent ence of 180 mont hs was at t he hi gh end of t he gui del i nes . A
propoMonat e sent ence under t he new gui del i nes woul d be 155 mont hs and t he government at gt
zes that such a sentence woul d be appropri at e.

Robe rson ass ert s t hat under Uni t ed St at es Sent enci ng Gui del i ne j 1B1. 10, t he cour t coul d
zeduce hi s sent ence t o t he bot t om of t he gt 1i del i ne range, or 130 mont hs , and azgues t hat 130
mont hs woul d be an appropr i at e sent ence. Firs t, he poi nt s out t hat t he Firs t St ep Act
changed t he enhanced penal ti es for defendant swithapriorfelonycltnlgof fense. Had
Roberson been sentenced wi thout a pl ea agreement, he wol z | d have recei ved a 20-year mandat ozy
sent ence based on hi s pri or f el ony drug of f ense. 21 U. S. C. j 841$)( 1)( A) (2014) . The mandat ory
s ent ence for a j 851 enhancement has been decreased t o 15 years. 21 U. S. C. j 841$)( 1)( A) (2018).
Robers on cont ends t hat t he sent ence t hat was ass ess ed was 60 mont hs | ower than the
mandatory ni ini mum sentence of 20 years he woul d have faced absent the pl ea agreenl ent , and t
hat a si mi 1 az adj us t ment based on t he cuz tent 15- year enhancement woul d be 120 mont hs.
Recogni zi ng t hat t he couzt cannot t educe Roberson' s sent ence bel ow t he gai del i nes range of
130 mont hs, he suggest s t hat 130 mont hs woul d be an appropriate

C sentence.

Roberson off ers no authority to support | zis cl ai m t hat the court can consi der changes broughi a
bout by t he. Fir st St ep Act when cont empl at i ng a s ent ence reduct i on under Hu hes. Onl y one
cas e was f ound addr ess i ng a si milatar gumentand thedistrictcourtzejectedit.See Unit
ed St at es v. Li zar zaras -chacon, No. 3: 11- CR- 00517- HZ, 2020 WL 137455 (1 7. Or. 2020) a eal
docketed, No. 20- 30001 (9t h Ci r. Jan. 14, 2020) .The di s t r i ct court not ed t hat t he defendant' s
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argt z ments tegardi ng thecurrent state of the | aw sutroundi ng a mandatory

mi ni mum, t o wl z i ch he was not sent enced, chal | enged an as pect of a sentence not af fect ed by
the change to the gui del i ne range and that Amenc Ilment 782 di d not retroact i vel y amend the mi
ni mum i n pl ace when he was sent enced. Li, 2020 W. L 137455 at *3. The court f urt her not ed that
to the extent t he def endant was argui ng that changes to the rel evant mandat ory naini mum undez
U -

att - e-d- stal rsv. Val enci ar Mendoza, 912 F. 3d 1215 (9t h Ci i. 2019), 1 and t he Fi ts t St ep Act
of 2018 changed t he anal ysi s of t he j 3553( a) f act ots, he had failed t o expl ai n how changes to a
mandat ory mi ni mum t ni ght fitinto thej3553(a)framework. The cout. t found t hat 18 U. S.
C.j3553(a)(4)( A) was t he mos t rel evant f act ot but i t does not appear t o cont empl at e changes
to a mandatory mi nimtun by act of Congress or t nx | i ng from the court s. Lizat raras- Chacon, 2020
W L137445 at *3- 4.

Robers on was not s ubj ect to t he mandat or y 20- year sent ence because t he gover nment wi t hdre
w t he enhancement as part of t he pl ea a gteement . In t he abs ence of aut hor i ty provi c 1 i ng for
consi detadon of the change t o the mandatory mi ni ml Im sentence i n the cont ext of a gui del i nes
adj us%ent under Hu hes, t ] ai s cour t decl i nes t o base a sent ence reduct i on on t he change.

Robetson next asserts that the court cotz | d consider that hi s gui del i nes were based on act ual met
hamphet Imi ne and not a mi xt ur e, and t hat t hi s cour t previ ous | y has di s agreed wi t h t he Sent
enci ng Commi ssion's act az al met hamphet nmi ne gai del i nes on numetous gr ounds . See Uni t
ed St ates v. Moreno, 5: 19- CR- 2, 2019 WL 3557889 ( W. D. Va. 2019) , a eal vol unt nri |

: In Vclenci a- Mendoza, tlz e Nitlth Cir cuit Court of Appeal s found t hat an i ncrease t o a def
endant ' s of fense | evel based on a Washi ngt on st at e convicdon f or possessi on of cocai ne t hat
was pur z i s habl e by i mpds onment for a te= exceedi ng one year was er roneous. Al t hough t he pri
or convi ct i on carri ed a general st at ut or y maxi ml ' m t erm of i mpri sonment of 5ve years, t he st
amt e prescr i bed a bi ndi ng sent endng range, under whi ch t he acmal maxi ml | m te= of i mpri
sonment t he defendant coul d have recei ved was s i x mont hs, and t hus t he st ate convi cdon was
not a fel ony for pumoses of t he Sentenci ng Gui del i nes.

di s mi ss ed, No. 19- 4608 (4t h Ci t. Sept . 4, 2019) . Robe rson ar gues t hat hi s pl ea agr eement was
made ffin t he s hadow of t he Commi ssion's guidelines''andthatareductiontothebott
om of t he act a z al met hamphet ami ne gui del i ne range, 130 mont hs , i s war rant ed, beca use t
he gai del i ne zange f or a met hamphet ami ne mi xt ur e wei ght of 50 t 0 150 grams woul d be onl y
77 t 0 96 moni hs.

Roberson offers no authori ty under whi ch the court can consider a pol i cy argument v4th regard to
punishment for actual methamphetami ne versus a mi xture of met hnmphet ami ne i n t he cont ext
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of a Hu hes sent ence reduct i on. Whileitistruethatin Moreno,the courtvarieddownwardin
par t based on a cat egori cal pol i cy di sagr eement wi t h t he met hamphet ami ne gui del i nes, t he
procedur al pos ture was di f f erent i n t hat Mor eno had not yet been sent enced. Roberson was f
ound gat ] ' tyand hi s sent ence was i mposed i n 2014.

InDillonv. UnitedStates, 560 U.S. 817,831 (2010), t he Supreme Court i ns t nz ct ed t hat
proceedi ngs under 18 U. S. C. j 3582/)(2) arelimitedin ffs cope and pur pose' 'and t hestamte
was i nt ended t o f faut hori ze onl yali mit ed adj us maent t o an ot her wi se Snal s ent ence and
not a pl enat y t es ent enci ng ptoceedi np' ' Id. , 560 U. S. at 826- 827. Sect i on 1B1. 10 of t he Sent
enci ng Gui del i nes pr ovi des t hat a new s ent ence may be i mposed onl y whete appl i cation of t
he r et r oacdve Imendment wot z 1 d resul tinal ower Gl z idelinesrange, ffleavging)allother
gui del i ne applicationdecisionsunaffected.'' Dillon,560 U.S. at 821 (gvoting U.S.S.G.j
1B1.10(b)( 1)) . W hen i t has been determined that a def endant is el i gi bl e for a sent ence
reducdon, a court may cons i det any appl i cabl e fact ors undet j 3553( $. Dill on, 560 U. S. at 827; 18
U. S. C.j 3582(c)(2). Howe ver, j 3553(a ) does not s erve t o t t ansf ot ' m t he proceedi ngs under j
3582(c)(2)int o pl enaty zes ent enci ng proceec | i ngs . Ldx

5

Rober son does not expl ai n how jj 3582/)( 2) or 3553( a) aut hor i ze t he cour t t o reconsiderits
2014 det er mi naéon t hat t he act t z al met ha mphet anai ne gui deO es wer eapplicableinlnis
case. Wit houtaut horityindicatingthatitispropertodoso,thecout'tcannotreconsideri
tsearlierreliance ontheacmal met hamphet ar ni ne gai del i ne. Rat her, t he courtislimited
toconsidetation ofthe Amendment 782 gui del i ne change and any appzopz i atej3553(a)fact
0ZSs.

Robet son next as ks t he coutt , i n cons i det i ng t he j 3553$) sent enci ng f act ors , t o consider t
hat 1 zi s cri nai nal hi st ory category of VI overstates his cri minal hi storp However, at t he sent enci
ng hear i ng there was no obj ection t ot he Present enci ng Repor t, wl nich assess ed hi s cti mi
nal hi story category as VI, and t he coutt adopted it. ECF No. 27. Robetson has not offered the court
any reason to change its i ni ti al assessment of his cri mi nal hi story.

Final 1y, Roberson asks the court to considet the fact thatthi tty-four percent of def endant s convi

cted of met hamphet ami ne t t af fi cl dng (who c1id not ot herwi se recei ve bel ow- gui del i nes
sent ences due to s ubs t ant i al ass i st ance ) recei ved bel ow- gai del i ne sent ences dl | t i ng the

2018 fiscal yeaz. However, wi thout refezence to the data for the year i n whi ch Roberson was convi
cted, the court fmds tl ai s informat i on to be of 1 i mi ted val ue.

Moreovet, the court f inds t hat Roberson' s wit hi n- guidel i nes sentence acct uatel y ref lects the

serious nature of hi s offense. The recozd shows that after Roberson' s i ni ti al arrest, he was
cooperat i ve and appeat ed t o be worki ng t oward a s ubs t ant i al ass i s t ahce mot i on. However,
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duri ng the same t i me period, he once again start ed distri buti ng dt az gs, and sold heroin to a
woman who overdosed and nearl y di ed. The plea agreement took into account b0t h bis coopet at i
onandlaissubsequent, neazly-fataldtugtrafficlting. ECF No. 25.1n addidon,inllis
Sentenci ng Memorandum, Roberson asked t 1 ae court to accept the pl ea

agr eement and i mpose a sent ence of 180 mont hs , comment i ng t hat al t hough t he s ent ence was
long,itstruckafairbal ance bet ween t he moze ext t eme possibilitiesheavoided by ent
edng i nto tl ae agteement, and the consideradon he should recei ve for | lis assistance to law
enforcement. ECF No. 26 at 4.

Based on t he f or egoi ng, t he coutt finds t hat Rober sonisentitledtoareductionofhissent
ence t 0 155 mont hs bas ed on t he hol di ng i t | Hughes . An addi t i onal r educdon i s not j usf oed
based on t he facts of t hi s cas e. A s ent ence of 155 mont hs t akes i nt o account t he 18 U. S. C. j
3553(a) f act ors, i ncl udi ng t he nat ure and char act eds t i cs of t he of f ens e and t he need f or t he
sent ence t o ref l ect t he s er i ous nes s of t he of f ense, promot e res pect f or t he | aw, provi de j
ust puni s hment, af f ot d adequat e dete rr ence t o cri mi nal conduct , and prot ect t he publi c.

For t he reasons s t at ed, t he cot utGRANTS Roberson' s modon f or a s ent ence r educt i on purs
uant t o Hu hes. ECF No. 37. Robers on' s s ent ence i s zeduced f rom 180 mont hs t o 155 mont hs.
The Clerkisdirectedtosendacopyofthisordertothepetitioner,hiscounselofrecord,
and. t he Uni t ed St at es.

An appropri ate order wil | be entered. It i s so ORDERED.

Entered;6>-"%-p.o.z-0

ijiy,--j;*Vo

&''""1j'W./[+/. cael F. Urbanski United States Districtludge
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