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The named defendant' has appealed from a judgmentof dissolution of marriage, attacking certain of
thefinancial orders contained in the judgment.? Weaffirm the trial court's judgment.

The plaintiff and the defendant were married inDanbury on February 27, 1954. They lived together
forabout twenty-four years of their thirty-five yearmarriage, and have one adult daughter. When the
plaintiffand the defendant married they were both employed. In1968, fourteen years after their
marriage, the defendantasked the plaintiff to discontinue her employmentoutside of their home. She
agreed, but continued topursue a sewing business at home to earn extra money.

In 1959, they jointly purchased a family residence inBrookfield that has a current equity of $175,000.
In1978, the couple applied the plaintiff's retirementfund toward the purchase of a three-family house
in
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Danbury that also has a current equity of $175,000. Inaddition, the defendant and the plaintiff owned
aone-half interest in a cottage in Rhode Island and fourlots in Florida. These properties have Current
equitiesof $39,500 and $4000 respectively. The family residencewas remortgaged twice to sustain the
defendant's businessefforts and once to renovate the three-family house.

The defendant was in the retail auto parts businesswith his brother, Robert, from 1971 to 1987.
Duringthis period, the brothers set up two separate corporationswith stores in Danbury and New
Milford. They wereequal shareholders in the business and joint owners ofthe real estate upon which
their stores were located.The brothers also owned a two-family house on landadjoining the Danbury
store. The realty owned by thebrothers' business has a total equity of $625,000.Although no monetary
value could be placed on thebrothers' corporations, the trial court found thatthese auto parts
businesses were still viable. Thecourt also found that the defendant regularly andimproperly took
money from the cash drawer of thebusiness.

In 1979, the defendant filed for dissolution.Although he later abandoned that action, he continuedto
make regular support payments to the plaintiff until1987, in accordance with pendente lite orders
filedtherein. In October, 1987, the defendant permanentlyleft Connecticut to reside in Texas with a
woman whohad borne his illegitimate son. After the defendantleft, he no longer contributed to the
plaintiff'ssupport.
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Shortly before he left this state, the defendantexecuted two quitclaim deeds that were prepared byan
attorney at his brother's direction. These deedstransferred the defendant's 50 percent interest in
bothof the corporations and the business real estate to hisbrother. Relying on the fact that these
transfers were

[22 Conn. App. 313]

made without consideration and on the circumstancessurrounding the conveyances, the trial court
found, byclear and convincing evidence, that these transferswere fraudulently accomplished in order
to deprive theplaintiff of her interest in the marital assets.

The total personal real estate assets of the defendantand plaintiff were valued at $393,500. An
equitableone-half interest in the business property amountsto $312,500. Therefore, the total marital
assets inreal estate amount to $706,000.

The cause of the breakdown of the marriage wasassigned to both parties, and neither was
awardedalimony. The court awarded the plaintiff the Brookfieldresidence, the three-family house in
Danbury, and theone-half interest in the Rhode Island cottage. Thisaward amounted to $389,500 in
real property. Thedefendant was awarded the four Florida lots. The courtalso set aside the transfer of
the Danbury businessproperty from the defendant to his brother. The courtdid not choose, however,
to set aside the conveyance tothe defendant's brother of either the corporate stocksor the New
Milford business real estate. It did,however, order the defendant to pay the plaintiff$125,000 by
March 15, 1990. This sum represents anallocation of the marital interest in the business. The
defendant first claims that the court abused itsdiscretion when it assigned a disproportionate share
ofthe marital assets to the plaintiff. The defendant doesnot challenge the findings of fact. In fact, he
concedesthat there is sufficient evidence on the record toprovide a basis for the findings. He also
concedes thatthe court considered the proper statutory criteria asset forth under General Statutes
46b-81 (c).’ He
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contends, however, that the court failed to weigh thecriteria and that it failed to set forth its
weighingprocess as part of its memorandum of decision.

"A judge is presumed to have performed [her| dutyproperly unless the contrary appears." Brash v.
Brash,20 Conn. App. 609, 612, 569 A.2d 44 (1990). A trialcourt must consider a number of factors in
distributingthe assets of the parties, and it may exercise broaddiscretion in considering the statutory
criteriaenumerated in 46b-81 (c). O'Neill v. O'Neill, 13 Conn. App. 300,312-13, 536 A.2d 978, cert.
denied, 207 Conn. 806,540 A.2d 374 (1988). The court need not reciteeach factor in its decision;
Mihalyak v. Mihalyak,11 Conn. App. 610, 619, 529 A.2d 213 (1987); or give equalweight to each of the
criteria; DeVellis v. DeVellis, 15 Conn. App. 318, 322, 544 A.2d 639 (1988); or setforth the weighing

e www.anylaw.com


https://www.anylaw.com/case/miller-v-miller/connecticut-appellate-court/07-10-1990/-aVtSGYBTlTomsSBVVvI
https://www.anylaw.com/?utm_source=anylaw&utm_medium=pdf&utm_campaign=pdf

MILLER v. MILLER
22 Conn. App. 310 (1990) | Cited 10 times | Connecticut Appellate Court | July 10, 1990

process employed by the court whenconsidering all relevant statutory criteria. See, e.g.,Brash v.
Brash, supra; Debowsky v. Debowsky, 12 Conn. App. 525,532 A.2d 591 (1987). It is sufficient thatthe
memorandum of decision "at least reflect a properconsideration and weighing of the factors set forth
inthe statute." Koper v. Koper, 17 Conn. App. 480, 484,553 A.2d 1162 (1989).

The memorandum of decision in this case makes it clearthat, contrary to the defendant's claim, the
trial courtdid weigh the statutory criteria, analyze the parties'assets and explain its reasoning. " Our
case law isclear that a trial court is free to weigh the relevantstatutory criteria without having to
detail . .. what
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importance it has assigned to the various statutoryfactors. . .." Barnes v. Barnes, 190 Conn. 491,
494 460 A.2d 1302 (1987), quoting Tutalo v. Tutalo,187 Conn. 249, 251-52, 445 A.2d 598 (1982).

The defendant further claims that the trial courtshould not have awarded the plaintiff the sum of
$125,000from part of the real estate fraudulently conveyedby the defendant. The defendant concedes
that the trialcourt had the power to set aside the fraudulentconveyance, but argues that the setting of
a fixed sumis not the proper remedy. The defendant argues that heno longer has the income to pay
this large a sum ofmoney. He suggests that the proper remedy would havebeen for the court to set
aside the conveyances of thecorporate stock and the New Milford business propertyand then award
the plaintiff one half of thedefendant's one-half interest in these items.

We note initially that the defendant cites no authorityfor his assertion of improper remedy. We
furthernote that it was the defendant's actions that left himjobless, and it was his fraudulent
conveyances thatforced the court to fashion relief in the manner itdid. It seems incongruous that one
who complains aboutan inequitable resolution himself has not appearedbefore the court with clean
hands, and has caused thevery type of award that he now seeks to have disturbed.We agree that the
trial court could have fashioned theremedy as suggested by the defendant, but that wouldcertainly
have caused the plaintiff additional cost andlitigation in an action for partition. The court
wasmindful that the defendant sought to defraud theplaintiff and clearly could have set aside
theremaining real estate conveyance and stock transfers.In fashioning the remedy as it did, however,
the courtplaced the burden precisely where it belonged, thatis, on the defendant. If he prefers not to
sell orfinance the Danbury property, it is clear that the

[22 Conn. App. 316]

defendant's equity in the New Milford property alone issufficient to satisfy his obligation to the
plaintiff.The court also considered the fact that the businesseswere viable and certainly not valueless.

""The well settled standard of review in domesticrelations cases is that the reviewing court will
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notdisturb a trial court order unless there has been anabuse of discretion or unless the finding of the
trialcourt has no reasonable basis in the facts." Brash v.Brash, supra. The order here was reasonably
based onthe facts. There was no abuse of discretion.

This judgment is affirmed.
In this opinion the other judges concurred.

1. The named defendant's brother, Robert T. Miller,was also a defendant in this action because the plaintiffalleged a
fraudulent conveyance of assets by the nameddefendant to his brother. Robert T. Miller has notappealed. For purposes of

this appeal, only John PeterMiller will be referred to as the defendant.

2. A further claim on appeal that the trial courtshould not have granted the plaintiff an allowance todefend the appeal was

withdrawn at oral argument.

3. Section 46b-81 (c) provides: "In fixing the natureand value of the property, if any, to be assigned, the court,after hearing
the witnesses, if any, of each party, exceptas provided in subsection (a) of section 46b-51, shallconsider the length of the
marriage, the causes forthe annulment, dissolution of the marriage or legalseparation, the age, health, station,
occupation,amount and sources of income, vocational skills,employability, estate, liabilities and needs of eachof the

parties and the opportunity of each for futureacquisition of capital assets and income. The
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