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RULING ON BRISTOL TECHNOLOGY'S MOTION FOR AWARD OF PUNITIVE DAMAGES
[DKT. NO. 433] & MOTION FOR PERMANENT INJUNCTION [DKT. NO. 431]

Bristol Technology, Inc. ("Bristol") commenced this action againstMicrosoft Corp. ("Microsoft") on
August 18, 1998. Its fourteen-countcomplaint alleged federal and state antitrust claims and other
statestatutory and common law claims, including violations of the ConnecticutUnfair Trade
Practices Act ("CUTPA"), Conn. Gen. Stat. § 42-110a etseq. Bristol also filed a Motion for
Preliminary Injunction. Afterseveral scheduling conferences and issuance of a preliminary
discoveryschedule, the court held a four-day evidentiary hearing on that motion inOctober 1998. In
its memorandum of decision dated December 30, 1998, thecourt denied Bristol's Motion for
Preliminary Injunction, but set thecase down for trial in June 1999.

On July 16, 1999, after a six-week trial, the jury found Microsoft hadcommitted a deceptive act or
practice in violation of CUTPA."' Thejury awarded Bristol one dollar in compensatory damages on
this count.Bristol now seeks the entry of additional relief, in the form of punitivedamages and a
permanent injunction under CUTPA. For the followingreasons, Bristol's motion for punitive
damages is granted and its motionfor injunctive relief is granted in part and denied in part.

I. BACKGROUND

Microsoft is the owner and distributor of computer operating systems,including Windows, Windows
95, Windows 98, Windows for Workgroups, andWindows NT. A computer operating system controls
the basic functions ofthe computer hardware. It also facilitates interaction between thehardware and
application programs. Application programs, such as wordprocessing and spread sheet programs,
give the computer its functionalityby providing the computer with instructions for the performance
of atask. To run, an application program must be able to present commandsand respond to the
operating system in precisely the format and accordingto the precise protocols used by that
operating system. Therefore,independent software vendors ("ISVs") must write theirapplication
programs to be compatible with the operating system'sapplication programming interfaces ("APIs").
Because differentoperating systems have different protocols and APIs, applicationprograms written
for one operating system usually must be rewrittento work on another operating system.’

Microsoft has developed operating systems for personal computers,technical workstations and

departmental servers. A technical workstation("workstation") is a microprocessor-based machine
typically used forhighly computational, technical applications. A departmental server("server") is a
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microprocessor-based machine that is used to provide ormanage common services and functions for
other computers that are linkedtogether in a small to medium-sized network.

Beginning in the 1980s with the development of MS/DOS,* Microsofthas produced operating systems
that now comprise more than 90% of thepersonal computer operating system market. In 1993,
Microsoft entered thedepartmental server and technical workstation operating systems marketswith
the introduction of Windows NT ("NT"). In each of those markets,Microsoft's share has grown
dramatically. Microsoft's share of themarket in new NT operating system units, including servers
andworkstations, grew from a fraction of 1% in 1993 to 4.2% in 1994, almost20% in 1995, 28% in 1996,
and up to almost 44% in 1997. On departmentalservers alone, Microsoft's share of the market in new
operating systemunits grew from almost 21% in 1995 to 29% in 1996 and to 45% in 1997.

Bristol was formed in 1991 by several members of the Blackwell family.Its business plan was to
develop a cross-platform product which, wheninstalled on a UNIX-based operating system,* would
run applicationprograms written for the Windows operating system.’ Bristol eventuallydeveloped
such a program, called "Wind/U," by reverse engineering theWindows operating systems to obtain
the necessary source code.’®

After it began marketing Wind/U, Bristol was contacted by Microsoft,which offered to help improve
the product by providing Bristol withaccess to source codefor the current and soon-to-be-released
product versions of Windowsoperating systems. Microsoft and Bristol eventually entered intoa
contract, dated September 21, 1994 ("1994 WISE Agreement"), whichcontract was part of what
Microsoft called the "WISE Program,'’a licensing program from Microsoft designed to enable ISV's
totranslate or run Windows applications on UNIX and Macintosh systems.The WISE Program had
been announced by Microsoft earlier in 1994.

Microsoft began creating the program which it eventually called WISE ata time when makers of
UNIX-based operating systems had sizeable shares ofthe server and workstation markets and
Microsoft had nearly none.*Microsoft contracted with Bristol and others, including
MainSoftCorporation, through the WISE Program in order to encourage ISVs to writecross-platform
applications on Windows NT 3 ("NT 3").”

The 1994 WISE Agreement licensed source code of certain Microsoftoperating systems to Bristol to
use in developing its cross-platformproduct, which products are generally known as "Wind/U." The
1994 WISEAgreement expired on September 21, 1997, although, under the terms of the1994 WISE
Agreement, Bristol was entitled to continue using source codeprovided to it before that date, with
the continuing obligation to payroyalties on the use of that code.

The scope of the 1994 WISE Agreement is a subject of dispute betweenthe parties. This Agreement

describes the source code licensed under itas including Windows 3.1 and Windows NT 3.5, and "any
Version Releasesand Update Releases" thereto during the three-year term of the 1994
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WISEAgreement. 1994 WISE Agreement at § 1(w)(iv). "Version release" and"update release" were
defined in the contract as a change in the productdesignation number to the right of the decimal
period, in the tenths andhundredths digits respectively. For example, a version release of Windows 3.1
would be designated as Windows 3.2, whereas an update releasewould then be designated as
Windows 3.21. "Product releases" weredefined in the Agreement as any Windows and NT products
with a 3 to theleft of the decimal point. Id. at ¥ 1(q). For example, if thecurrent product release were
designated as Windows 3.1, then a newproduct release would be designated as Windows 4.0. Thus,
Microsoftargues that Windows NT 4 ("NT 4") was not covered by the 1994 Agreement.However,
Bristol argues that it is covered because Microsoft madenumerous representations to the effect that
NT 4 would be licensed toBristol.

Negotiations between Microsoft and Bristol on a new licensing agreementto replace the 1994 WISE
Agreement when it expired on September 21, 1997began at least as early as 1996. The negotiations
were unsuccessful, andBristol brought suit. Microsoft then signed a licensing agreement
withBristol's main competitor, MainSoft, on August 25, 1998 (1998 MainSoftAgreement"). After
Bristol failed to prevail on its antitrust claims inthis action, Bristol signed the MainSoft version of
the licensingagreement with Microsoft on August 2, 1999 ("1999 Agreement"). Both the1998
MainSoft Agreement and Bristol's 1999 Agreement prohibit MainSoftand Bristol from revealing the
terms and conditions of their new WISEagreements,including the fact that the agreements provide
only a subset ofthe Windows NT 4 Workstation and NT 5 Workstation technologies insource code
form. 1999 Agreement at 11 1(d), 2(a)-(g), 8(c), 19(a);1998 MainSoft Agreement at Y 1(d), 2(a)-(g), 8(c),
19(a).

II. MOTION FOR PUNITIVE DAMAGES
A. Introduction

In the first motion, Bristol requests "entry of an award of punitivedamages in an amount sufficient to
punish Microsoft for its deceptivepractices with respect to the WISE program and to deter similar
conduct byMicrosoft and others in the future." Bristol Technology's Motion forAward of Punitive
Damages (Docket No. 433) at 1. Bristol claims that itis entitled to a substantial award of punitive
damages based onMicrosoft's recklessly or wantonly deceptive behavior in violation of CUTPA.
Bristol argues the record demonstrates that Microsoft wasreckless, at the very least, with regard to
the accuracy of itsrepresentations regarding the WISE Program. Id. at 4.

Bristol claims that, regardless of whether Microsoft's representationsconcerning the openness of the
Win 32 APIs were false when first made in1994, they became deceptive in 1997 when Microsoft
decided to excludecertain server technologies from the WISE Program. Id. at 5. Further,Bristol
claims that Microsoft also did not modify or retract any of thestatements about the openness of its
APIs through the WISE Program thatMicrosoft continued to proliferate through the WISE Program
"White Paper"or Mission Statement ("PX 1"). Instead, Microsoft prohibited Bristol'scompetitor and
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fellow WISE contractor, MainSoft, from publicly disclosingthe technology restrictions Microsoft had
placed on the WISE contractorsin the 1998 Mainsoft Agreement. Id. at 5-6. Bristol claims
thatMicrosoft aggressively promoted WISE as an "open standard," a completesolution for Java and
other rival technologies through, inter alia,publication of PX 1 on its website, up through the end of
trial in July1999. 1d. at 6.

Bristol further asserts that Microsoft, with its dramatic market sharegrowth and the significant
increase in the number of applications forWindows NT, no longer believes it is necessary to provide
a "bridge" backto UNIX for ISVs. Because the cross-platform tools developed by Bristoland
Microsoft's other WISE Program partners rely on Windows source code,Microsoft is able to control
what functions can be "ported," ortranslated, between the systems by limiting access to the relevant
sourcecode for new product releases of Windows operating systems."’

Microsoft argues that its relationship with Bristol is defined by its1994 WISE Agreement, which
contained integration and no-oral-modificationclauses, thus militating against a finding of reckless,
wanton, or wilfuldeception by Microsoft toward Bristol. Microsoft's Memo. in Opp. (DocketNo. 435)
at 10. However, the terms of the contract between Bristol andMicrosoft are irrelevant to the
court'sanalysis of whether Microsoft acted recklessly or wantonly in, asthe jury found, engaging in a
deceptive act or practice. Microsoftin essence argues that the contract released it from conduct
inwhich it had not yet engaged. The court cannot agree. The courtdoes agree with Microsoft's
assertion that Bristol knew that itneeded to negotiate a new contract to obtain new Microsoft
sourcecode after September 1997. 1d. However, the court does not agreewith Microsoft's assertion
that Bristol knew prior to the expirationof its 1994 WISE Agreement in September 1997 that the
terms ofthat agreement, which provides Bristol access to all source code ofcovered operating
systems, would be substantially changed in a subsequentagreement.”

B. Findings of Fact

The court presided over the preliminary injunction hearing and trial ofBristol's claims to the jury.
The court has also reviewed in connectionwith the present motions the trial transcripts and exhibits,
and nowmakes the following findings of fact for purposes of deciding Bristol'sMotion for Punitive
Damages. On the basis of the following findings offact, the court finds that the deceptive conduct
engaged in by Microsoftclearly rises to the level of reckless and wanton indifference to theharm it
caused Bristol and others, including ISVs, that relied onMicrosoft's assurances regarding the
viability of products under the WISEProgram to allow porting of applications written for Microsoft's
latestNT source code. As discussed below, the court will therefore exerciseits discretion to award
punitive damages under CUTPA.

1. Launching and promoting the WISE Program

In 1994, Microsoft launched the WISE Program to allow customers tointegrate Windows-based
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solutions with UNIX and Macintosh systems. Thetechnology developed in the WISE Program
allowed application developersto write software to Windows APIs and run the resulting applications
onMacintosh and UNIX systems. The technology would thereby enabledevelopers to write to a
standard set of APIs and then run theapplication across any Windows, UNIX, or Macintosh
platform, hence theterm "cross-platforming." See generally PX 1 at 2-3."

Microsoft issued the WISE Program Mission Statement in January 1995.PX 1. Microsoft distributed
this document through a number of channels,including its website and through the Microsoft
Developers Network("MSDN")" and Visual C++," both of which are tools designed toenable ISVs
and developers to more easily write applications for theWindows platform. In this document,
Microsoft represented to interesteddevelopers and ISVs the benefits of the WISE Program toallow
them to write software that could run across various platforms.Corporate users of software written
using WISE technology benefittedfrom requiring only one application that could run on the varietyof
platforms these users often employ within their computer systems.According to PX 1, WISE
Program products by companies such as MainSoftand Bristol help management information systems
("MIS") managers reducecosts for software development, maintenance, and training. Fordevelopers,
the WISE Program provided the opportunity to accesstechnologies in UNIX, Windows, and
Macintosh platforms while writingto a consistent set of Windows APIs. See generally id. at 6-9.

For Microsoft, the WISE Program provided a wide variety of competitivebenefits. Microsoft was
facing pressure within the software community todevelop a public interface for Windows, or "PWL."
On April 11, 1994,Microsoft issued an open letter ("Open Letter") from then-MicrosoftDirector of
Systems Marketing and Standards, Bob Kruger, in which letterMicrosoft represented to developers
and ISVs that the WISE Program wouldmake Windows APIs "universally available" for Intel x86 and
UNIXplatforms and "ensure" that customers of Microsoft and its WISE Programpartners can use the
Windows 32 technologies in their operating systemsand application development.

Microsoft was then fending off threats to Windows's status as thedominant operating system for
personal computers, while simultaneouslyattempting to obtain a significant market share in server
and workstationtechnologies. So-called "open code" and "open standards" such as Linuxwere being
developed, and Microsoft pitched the WISE Program as itssolution to the call for an "open system."
In essence, Microsoftpushed the cross-platforming available under the WISE Program as thesensible
alternative to languages such as Java that were beingrepresented as capable of running across UNIX
and Windows platforms.

15

On March 22, 1994, Microsoft issued a press release ("Press Release")touting the benefits of the WISE
Program, under which "Microsoft willlicense source code for the Microsoft(r) Windows operating
system toindependent software vendors (ISVs), thus allowing Windows-basedapplications now to run
on all major implementations of the UNIX operatingsystem." According to the Press Release, the
WISE Program "agreements,signed with Locus Computing Corporation, MainSoft Corporation
andInsignia Solutions, Inc., makes the Windows APIs a universal standard forboth the Intel x86 and
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RISC-based UNIX platforms and help ensure thatcustomers can take advantage of evolving 32-bit
Windows technology inboth their operating systems and application development." Through
thePress Release and the Open Letter, Microsoft sent a targeted message todevelopers, ISVs, and
MIS managers that the WISE Program made Windows inessence an open and universal standard.

According to PX 1, the WISE Program offered three major benefits to MISmanagers: "Compatibility,
Consistency, and Confidence." WISE productsoffered Microsoft customers "compatibility" through
the ability to use aPC-like environment on Macintosh and UNIX systems, to use
shrink-wrappedWindows-based applications on UNIX and Macintosh systems, and to
allowdevelopers to write programs to Windows APIs that will run across avariety of platforms. PX 1
at 4. Microsoft maintained that the WISEProgram offered MIS managers "consistency" by
eliminating the need topurchase non-Windows applications and software to run existingand future
applications. Id. Most important for this discussion,Microsoft promised "confidence" in the
continuing benefits of theWISE Program to MIS managers:

Companies can adopt a solution that will evolve along with future versions of the Windows family,
taking full advantage of evolving 32-bit technology. Microsoft is committed to providing WISE
licensees with future versions of Windows family source code, thereby continuing to maximize
application compatibility and performance for today's and tomorrow's applications. Customers can
be confident that their investments today will continue to realize benefits well into the future.

Id. at 4-5 (emphasis added). The WISE Mission Statement (PX 1) makes noreference to the three-year
term of various licensing agreements underthe WISE Program.

Microsoft also asserted in PX 1 that WISE benefits MIS managers by"Reducing Client/Server
Migration Costs."' Id. at 5. Suggestingthat WISE software will support server operating system
needs, Microsofttouted that, "[w]ith WISE, MIS professionals can migrate mainframesoftware once
to Windows and use WISE to run the migrated software onUNIX and Macintosh systems." Id.
According to PX 1, "MISs can choose thetarget platforms for migration independent of the issue
involved in thesoftware migration," such that "an MIS team without much UNIX systemexpertise
can choose to downsize to UNIX platforms by downsizing softwareto Windows and using WISE to
run the software on the UNIX platforms."Id.

From almost the beginning of the WISE Program, then, Microsoft told itscurrent and potential
customers that the WISE Program worked and wouldcontinue to work because Microsoft had and
would provide its WISE Programpartners, such as Bristol and MainSoft, with the Windows source
coderequired to allow WISE Program technology to "maximize applicationcompatibility . . . well into
the future." Id. at 4-5. Microsoftimplemented the WISE Program to meet the competitive challenges
posed byUNIX-based rivals such as Sun Microsystems Inc., the development andprojected
capabilities of technologies such as WABI" and languagessuch as Java, and the PWI movement in
favor of transforming Windows APIsto open source code languages.
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It is important to note that the court is not making any finding thatMicrosoft acted illegally by
creating the WISE Program for its advantagein an attempt to defeat its competitive rivals in the
workstation andserver operating systems market. Moreover, the court accepts for the mostpart
Kruger's testimony that Microsoft's statements in the Press Release,the Open Letter, and PX 1 were
not false nor intended to be false ormisleading at the time those documents were issued.'®Rather, as
discussed below, it is the use of deceptive practices inthe course of carrying out this business
decision that violates CUTPA.

Through the WISE Program, Microsoft conveyed the message thatapplications written for Windows
could be easily made available to UNIXusers by translating, or porting, those applications using a
WISEproduct, such as Bristol's Wind/U. This meant that an applicationdeveloper ("developer"), both
within corporations writing applicationsfor internal use and within software companies, who chose
to writeWindows applications, would be able to take advantage of the emergingWindows server and
workstation operating system markets while maintainingits position as an application developer for
UNIX systems. In essence,WISE Program software such as Wind/U would provide a "bridge" back
toUNIX for ISVs and developers who chose to start writing to Windows APIsbut also wanted their
applications to run on UNIX and/or Macintoshplatforms.

This "bridge" represented a significant savings in time and resourcesfor ISVs and developers that
wanted their applications to run on bothWindows and other platforms. ISVs and developers face
significant costsif they must rewrite an application in another language. Estimates placethe savings
from simply porting an application to another platform at 80%to 90% of the time required to rewrite
the program. Of course,conversely, if an ISV or developer writes an application to Windows APIsbut
later learns that the cross-platforming software will not port theapplication to other platforms, the
ISV or developer will face theunexpected costs in time and resources of rewriting the application
forthe other platforms, or will lose that market for its applications.

Microsoft's purpose in entering into the WISE Agreements was clearly toconvert UNIX ISVs to
writing their applications to Windows NT, andthereby convert UNIX users to NT. Microsoft
understood that ISVs anddevelopers write to the operating system that most of their targetcustomers
use. At the time Microsoft developed and launched the WISEProgram, NT 3 had a very small share of
the operating system market fortechnical workstations and departmental servers since the
introduction ofthe first versions of Windows NT in July 1993. Microsoft shrewdly playedto the
follow-the-dominant-platform mentality of ISVs and developers byoffering them the opportunity to
write to NT as Microsoft forecasted itwould soon gain a significantly greater market share (as it had
in the PCmarket) and yet still write for (but not write to) UNIX-based platformsthrough the "bridge"
from Windows to UNIX offered by the WISE Program.The WISE Program basically allowed
Microsoft to promise long-term rewardswith minimal short-term costs or lost opportunities for
writingapplications to NT APIs instead of to UNIX APIs. Microsoft's message tocorporate
management information systems ("MIS") managers was similar.The WISE Program offered them
the opportunity to use only the Windowsplatform for workstations, servers and personal computers
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without givingup the use of their existing resources on UNIX-based and other platforms.

Overall, Microsoft used the WISE Program as part of an effort to gainconverts away from UNIX by
offering them all of the APIs the Windows NToperating system offered and would offer, without
giving up the use ofapplications on the then-dominant UNIX operating system. In 1994, thisstrategy
was a rational approach for Microsoft in light of its relativemarket share and technologies. NT 3
offered few, if any, APIs that UNIXdid not provide, and UNIX was a considerably better-selling
operatingsystem than the earliest versions of NT.

During the course of 1995 and into 1996, Microsoft continued to promotethe WISEProgram through
the proliferation of PX 1 on its website, throughits inclusion in software shipments such as Visual
C++, and inthe MSDN. Through PX 1, Microsoft continuously represented to ISVs anddevelopers
that they could rely on the ability to port applicationswritten for Windows APIs to UNIX and
Macintosh platforms through thetechnology developed and sold through the WISE Program. When
asked,Microsoft assured its customers that they could count on the WISE Programcontinuing to
provide portability of Windows applications to UNIX andMacintosh. Indeed, Microsoft senior
vice-president Jim Allchin, who runsthe Windows division at Microsoft, testified that Microsoft
would intendfor ISVs, developers, and other customers to rely on the assurances in PX1 as late as
April 1999, when PX 1 was still posted on Microsoft'swebsite and being distributed with software
and the MSDN. Specifically,Allchin testified that a developer using Visual C++ should have,
fromMicrosoft's point of view, relied on PX 1's assurances that a user of Windows APIs could easily
port applications to run on a UNIX platform.

The court finds that the record reflects that Microsoft users did infact rely on the WISE program to
implement cross-platforming in theiroperating directories and application development. By
mid-1998, Bristol'sWind/U customer list alone included approximately 300 companies,
whileMainSoft had approximately 150 developers using its WISE product,MainWin, by mid-1997.
Bristol also had, before its dispute withMicrosoft became known, a realistic likelihood of substantial
sales ofits runtime product.

2. Microsoft's growing doubts about, and shifting position on, the WISE Program

Amidst this public display of "confidence" and continuous support forthe WISE Program, however,
doubts surfaced and spread within Microsoftabout the wisdom of continuing the WISE program in
its full scope, i.e.,providing full NT source code to its WISE Program partners and therebyallowing
the full portability of all Windows APIs to other platforms.Indeed, as early as May 1996, Microsoft's
internal communications reflectCEO and then-President William Gates's concern about "losing
thefranchise." Gates and others worried that, by providing all of theevolving Windows source code to
Microsoft's WISE Program partners, whosesoftware then allows the use of all of Windows
applications and functionson UNIX and Macintosh platforms, Microsoft would essentially allow
usersto continue to operate in non-Windows platforms with the benefit of theWindows APIs. The
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WISE Program, according to this growing view, wouldhurt rather than advance Microsoft's goal of
converting former andpotential UNIX operating system users to use of the Windows NT
operatingsystem. One e-mail thread includes this concise summary of the "losingthe franchise"
concern: "The risk of going cross-platform with ourserver technology, of course, is that we might
undermine the market forNT by providing most of its features on UNIX (and MVS).""” Gates
andothersenior executives at Microsoft thus worried that, if NT 4 and NT5's unique technologies
could be ported to UNIX, potential UNIX convertswould never buy the latest versions of the NT
operating system becausethey would, in effect, already have all the same capabilities on UNIX.

However serious the "losing the franchise" concern may have been withregard to NT APIs, in 1996
Microsoft believed it had nothing to fear withregard to NT 4 and NT 5 under its existing WISE
Agreements. Microsoftread its agreements with Bristol and MainSoft to entitle these WISEProgram
partners to Windows 95 and NT 3.x source code only. Indeed, thisis the position that Microsoft
maintains to this day in its counter-claimlitigation pending before this court.”” By May 1996,
executives of Microsoft were aware of the shipments of NT 4 source code it sent, in itshindsight view,
"in error," to Bristol and MainSoft, but maintained thatthey had no rights to this code under their
WISE agreements.

At the same time, with the introduction of NT 4, Microsoft recognizedthat its position in the server
market was growing stronger and, with thethen-expected release of NT 5 in 1999, would grow even
stronger.” Infact, Gates publicly acknowledged that NT had passed a "critical stage"in sales by
year-end 1995. PX 10. Having done so, the WISE Program as atool to defeat UNIX was becoming less
of a benefit and more of apotential detriment.

As early as February 1996, proposals within Microsoft suggestedproviding its WISE Program
partners with only a subset of NT source code.By June 1996, discussions within Microsoft had turned
to convertingMicrosoft's position toward the WISE Program from full support to"strategic
cross-platform server infrastructure and application needs."PX 713. Under this developing view,
Microsoft would support thecross-platforming of Windows NT APIs so long as doing so helped it
toenter larger segments of the server market and capture more marketshare, but would exclude an
NT technology from cross-platforming whereallowing its use on UNIX platforms would risk losing
potential NToperating system purchasers and users to competitors. In practice, thiswould mean
restricting the NT source code that Microsoft provided to itsWISE Program partners for
development of cross-platforming softwaretools.

3. Gates' UNIX Expo Speech
In the midst of Microsoft's beginning doubts about the continueddirection, scope and viability of the
WISE Program, NT 4 beta versionswere made available, prior to the market release of the NT 4

operatingsystem, to selected ISVs and developers in February 1996. NT 4 went onthe market in July
1996. Throughout this period, Microsoft continued todistribute PX 1 unmodified, with all its
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assurances to ISVs, developers,and MIS managers, through its website, products, and the MSDN.
The courtfinds that this continued distribution constitutes affirmativerepresentations by Microsoft.

Then, on October 9, 1996, Gates gave a keynote address to hundreds of UNIX operating system
developers, sellers, and users at the UNIX Expo.”?Gates began by stating very clearly Microsoft's
interest in hisaudience:

And through Windows NT, you can see it throughout the design. In a weak sense, it is a form of
UNIX. There are so many of the design decisions that have been influenced by that environment.
And that's no accident. I mean, we knew that UNIX operability would be very important and we
knew that the largest body of programmers that we'd want to draw on in building Windows NT
applications would certainly come from the UNIX base.

PX 10. Gates then described the success of Windows NT, including itsserver technologies, up to that
point:

Windows NT probably about a year ago passed that critical stage, and so the sales today are very
large even by the standards of, say, Windows 95, which is the best-selling operating system. The sales
have more than doubled all UNIX servers combined. Here I'm just talking about the server. It's quite
a bit more than Netware 4.X, but even more important is to look at the leading indicator. The leading
indicator for an operating system is always what are software developers doing? Are they adopting it
as their new platform and are they doing more than just porting their applications to the platform?
They're doing the neat work that takes advantage of that platform.

And so we have lots of server applications being movedover.

Id. Finally, in line with Microsoft's original goal of converting UNIXusers to Windows NT through
the WISE Program, Gates then pitched the WISEProgram to this key audience:

Now, as we recognize that large UNIX space that's out there, there's a lot of things we've done to
make these things fit together. First is this idea of taking a Windows application and running it on
UNIX. And we have three partnerships that fit into this: Wyse [sic] provides the Windows interface
source environment, and we work together with them to make sure they've got the very latest
Windows API technology. Bristol and Mainsoft also provide source and binary compatibility, and
again that's a close relationship where it's not just some old version of Windows, it's the very latest.

Id. Gates's keynote address was delivered to persuade UNIX-basedprogrammers to feel comfortable
writing to Windows APIs by trusting theviability and comprehensive scope of the source code

provided toMicrosoft's partners in the WISE Program.”

Bristol was bolstered by Gates's keynote address and the publicity thataccompanied his mention of
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the WISE Program and Bristol. Bristol foundthat its customers liked hearing Gates say Bristol had a
good product andthat Microsoft had a commitment to Bristol and the WISE Program. At theend of

1996, Bristol was experiencing growing revenues through itsparticipation in the WISE Program and
expected 1997 to be an even betteryear.

4. Microsoft's decisive change in position on the WISE Program

Within a few months of Gates's keynote address, however, Microsoft hadclearly decided to cut back
the scope of the WISE Program by deciding toprovide Bristol and MainSoft with only limited subsets
of the latest NTsource code. Gates sent an e-mail to Allchin on February 19, 1997 inwhich he
articulated a shift away from a focus on the WISE Programspecifically, and a cross-platforming clone
strategy more generally, inMicrosoft's competitivebattle with Netscape over web browser
technology. PX 701. MainSoft'sWISE Agreement expired a month later, on March 2, 1997. In May
1997 ,Neault indicated in an e-mail sent to one of Microsoft's representativesin negotiations with
Bristol that he expected that Microsoft mightlicense NT 4.x source code in a new WISE agreement
with Bristol but"NT 5 is out of the question."

In July 1997, Microsoft proposed a new WISE Agreement to Bristol thatwould include limited rights
to NT 4.x source code, but not NT 5. InAugust, however, Microsoft decided to delay any future
negotiations of anew WISE agreement with Bristol pending the outcome of internaldiscussions
regarding the future of the WISE program. Bristol's WISEAgreement then expired on September 21,
1997.

By October 1997, Microsoft had decided to restrict the NT 4.x sourcecode provided to MainSoft
under a new WISE Agreement to a limited subsetthat would not include much of the server
technologies.” Allchinsent an e-mail to Gates and Maritz on October 24, 1997, openlyacknowledging
that Microsoft's strategy toward UNIX and cross-platforminghas changed over time and
acknowledging that Microsoft was not on acourse to facilitate a clone of NT on UNIX and so should
not be portingthe NT 4 server technologies to UNIX.

The effects of this decision on the ISVs who had come to count on theWISE Program in their
decision to begin using and writing to Windows NTwas not lost on Microsoft. Gates and other
executives at Microsoft hadacknowledged to one another at least as early as August 1997 that
ISVswho wrote applications to the then-available NT 4 APIs without realizingthat the WISE
Program software would not port all NT 4.x APIS to UNIX andMacintosh, due to the limited subset
of NT 4.x code provided to Bristoland MainSoft, would be, as Gates less than eloquently put it,
"justf***." PX 674. By the end of October 1997, a review of internalMicrosoft communications
demonstrates that Microsoft's clear strategy wasto use the WISE Program only to strategically
compete with UNIX andNetscape, without allowing the WISE Program to be used in ways that
wouldencourage ISVs and developers to stay on UNIX. The result of thisstrategy for Bristol,
however, was detrimental to the continued successof its Wind/U products. As at least one Microsoft
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employee involved inthe internal discussion in mid-1996 recognized, Bristol and MainSoftwould
"face damage to their businesses from customers unwilling to committo a technology for which
[Bristol and MainSoft] do not have a long-termlicense." PX 310.

5. Microsoft's counter-arguments are unpersuasive

Microsoft offers several counter-arguments to resist a finding ofreckless or intentional behavior.
However, the court finds thesearguments unpersuasive.

First, the court rejects Microsoft's argument that the position itadopted in negotiating a new WISE
agreement with Bristol in 1997 and 1998"was a reasonable attempt to continue the WISE Program at
the royaltylevels Bristol and MainSoft desired." Microsoft's Memo. in Opp. (DocketNo. 435) at 11.
The court finds that Microsoft did not offer the full NT4 and NT 5 source code at a higher price.

Through the testimony of Maritz, Neault, and Microsoft businessdevelopment manager Takeshi
Numoto, Microsoft essentially claims that itnever intended to withhold all of the NT 4 or NT 5
source code fromBristol: it merely expectedBristol to pay a premium royalty for the entire source
code, whichMicrosoft's witnesses claimed they conveyed to Bristol executivesat an April 1998
meeting. The court does not find that Microsoftever made such an offer. The court views this
testimony as anattempt to evade a finding of illegal deception, by suggesting thatMicrosoft was
willing to license all NT source code, albeit at anincreased price. The court does not, in short, believe
Microsoft'switnesses on this issue.

Rather, the court finds that Microsoft decided in 1997 not to includethe NT 4 and NT 5 server
technologies with the source code provided underits WISE agreements. Microsoft instead decided
only to offer an "applecore" in order to prevent the arbitrage of its NT 4 and NT 5 operatingsystems
onto UNIX. Microsoft maintained this position in negotiating newWISE agreements with MainSoft
and then Bristol in 1998 and 1999. The1998 MainSoft and 1999 Bristol WISE agreements do not state
outright thatthe NT 4 and NT 5 server technologies will not be provided under theagreements, but
simply do not include the source code necessary forporting NT 4 and NT 5 server technologies.

Second, the court rejects Microsoft's attempt to impugn Bristol'smotive as a "we sue Microsoft for
money business plan." See Microsoft'sMemo. in Opp. (Docket No. 435) at 10-11 n.7. The court does
not findthat Bristol brought suit as its business plan. Rather, the court findsthat Bristol was, in DX
1260 for example, realistically exploring thesituation and the consequences of bringing suit. In light
of thetestimony on it, the court reads this e-mail from Bristol's outsidedirector to Bristol's key
executives as indicating the extreme burdenswhich litigation against Microsoft would place on its
business, suchthat, after a point, the litigation will inevitably become Bristol's"business plan"
because Bristol would have little time or money for itsbusiness of making computer products. In
other words, Bristol's businesssimply could not be expected to continue with "business as usual" if
itwas going to engage Microsoft in a courtroom battle. Based on theevidence in the record, the court
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finds that Bristol was merelyconsidering the consequences of taking on a cash-rich,
sophisticated,large corporation in court.

Further, Microsoft argues that the jury's finding that it did notengage in an unfair act or practice
controls the question before thecourt on punitive damages. Microsoft argues that the jury's failure
tofind any of its acts "unfair" somehow prevents an award of punitivedamages, despite the fact that
the jury did find Microsoft engaged in adeceptive act or practice.” See Microsoft Memo. In Opp.
(Docket No0.435) at 7. Microsoft equates a finding of no unfairness with a findingof no recklessness.
The court does not agree.

The jury was charged that, to find an unfair act or practice, theyshould consider three criteria and
that an act could be unlawful "becauseof the degree to which it meets one of the criteria or because,
to alesser degree, it meets all three." Jury Charge (Docket No. 419) at67.” The jury could have viewed
Microsoft's behavior as reckless, forexample, but found that the behavior was not "unfair" because
Bristol didnot provide sufficient evidence to adequately support one or more of theprongsof the
"cigarette rule." See Id. at 63-68; Special Verdict Form(Docket No. 420) at 4 35.”” In short, the jury's
failure to findMicrosoft's conduct "unfair" under CUTPA does not preclude a finding thatits
deceptive practice was wilful, reckless, or wanton.

Moreover, contrary to Microsoft's repeated suggestions throughout itsbriefs, the jury did not find
that Bristol was unharmed by Microsoft'sdeceptive act or practice. Rather, the jury rendered a verdict
that"Bristol prove[d] that Microsoft, in its trade or commerce, engaged in adeceptive act or practice"
and that "Bristol prove[d] that it suffered anascertainable loss proximately caused by Microsoft's . . .
deceptive actor practice." Special Verdict Form (Docket No. 420) at Y9 37, 38. Thecourt had given the
jury the following instruction on ascertainableloss:

If you find that Bristol has proven that Microsoft engaged in unfair competition or deceptive acts or
practices in the course of its trade or commerce, then you must determine whether Bristol has proven
that it suffered a measurable injury as a result of the prohibited conduct. As with the instruction I
gave you on Bristol's antitrust claims, injury differs from damages; [ will instruct you about damages
in a few moments. Injury refers to a harm of the type that a particular law was designed to prevent. In
the case of CUTPA, it means an ascertainable loss resulting from the allegedly unlawful conduct. At
this point, you should concern yourself only with the existence of a measurable loss or injury, but not
the measure of damages, if any. A loss is ascertainable if it is measurable, even though the precise
amount of the loss may not be known. There is no need for Bristol to prove the actual amount of
ascertainable loss to meet this element. Instead, Bristol must prove that, as a result of an unfair
method of competition or a deceptive act or practice, it suffered some sort of deprivation, detriment,
or injury that is capable of being discovered, observed, or established.

Jury Charge (Docket No. 419) at 71 (emphasis added).
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The jury then answered "$1.00" to the interrogatory asking "what is thetotal fair dollar amount you
determine will compensate Bristol for anyand all injury to its business caused by Microsoft?" Special
VerdictForm (Docket No. 420) at 4 39. The court instructed the jury to awardnominal damages of $1
under certain circumstances.” The jury's awardof nominal damages indicates only that the damages
to Bristol's businesswere not sufficiently quantified by the proof Bristoloffered or were not
sufficiently attributable separately to Microsoftto render an award of compensatory damages.
Nevertheless, the juryclearly did find that Bristol suffered an ascertainable loss toits business from
Microsoft's deceptive act or practice.

C. Conclusions of Law
1. Applicable Law

Bristol moves for an award of punitive damages as authorized underCUTPA, Conn. Gen. Stat. §
42-110g(a). CUTPA is, by the Connecticutlegislature's design, a broadly remedial statute. Web Press
Servs.Corp. v. New London Motors, Inc., 203 Conn. 342, 354 (1987). CUTPAprovides that "[n]o person
shall engage in unfair methods of competitionand unfair or deceptive acts or practices in the conduct
of any trade orcommerce." Conn. Gen. Stat. § 42-110b(a). The Connecticut SupremeCourt has
observed that the Connecticut "General Assembly, in adoptingthe sweeping language of § 5(a)(1) of
the [Federal Trade CommissionAct ("FTCA")], *deliberately chose not to define the scope of unfair
ordeceptive acts proscribed by CUTPA so that courts might develop a body oflaw responsive to the
marketplace practices that actually generate suchcomplaints."" Associated Inv. Co. Ltd. P'ship v.
Williams Assocs. IV,230 Conn. 148, 157 (1994) (citation omitted). " Predictably, [therefore,|CUTPA
has come to embrace a much broader range of business conduct thandoes the common law tort
action.'" Id. at 157-58 (citation omitted)."Moreover, ‘[blecause CUTPA is a self-avowed "remedial’
measure, Conn.Gen. Stat. § 42-110b(d), it is construed liberally in an effort toeffectuate its public
policy goals." 1d. at 158 (citation omitted).

Accordingly, the Connecticut Supreme Court has held that "there is "no. .. unfair method of
competition, or unfair [or] deceptive act orpractice that cannot be reached [under CUTPA],"" such
that there is a"unique breadth and flexibility of the cause of action created by CUTPA."Id. at 158, 159
(citation omitted). "In enacting CUTPA, the legislatureintended to create an expansive act which
would provide relief to personssuffering ‘any ascertainable loss' as a result of an unfair or
deceptivetrade practice." Web Press, 203 Conn. at 354 (citation omitted).”’

CUTPA provides a private cause of action for compensatory damages.Under CUTPA, "[a]ny person
who suffers any ascertainable loss of money orproperty, real or personal, as a result of the use or
employment of amethod, act or practice prohibited by section 42-110b, may bring anaction . .. to
recover actual damages." Conn. Gen. Stat. §42-110g(a). "In addition, if a court determines that a
practice isunfair or deceptive under CUTPA, it “mayj, in its discretion, order, inaddition to damages
or in lieu of damages, injunctive or other equitablerelief."" Associated, 230 Conn. at 160 (quoting
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Conn. Gen. Stat. §42-110g(d)).

Moreover, "[a] plaintiff who establishes a violation of CUTPA mayrecover not only actual damages,
but in some cases attorney's fees andpunitive damages as well." Web Press, 203 Conn. at 354
(citationomitted); Conn. Gen. Stat. § 42-110g(a) ("The court may, in itsdiscretion, award punitive
damages and may provide such equitable reliefas it deems necessary or proper."); Conn. Gen. Stat. §
42-110g(d)("In any action brought by a person under this section, the court mayaward, to the plaintiff,
in addition to the relief provided in thissection, costs and reasonable attorneys' fees based on the
workreasonably performed by an attorneyand not on the amount of recovery."); see also Larsen
ChelseyRealty Co. v. Larsen, 232 Conn. 480, 509 (1995); Hinchliffe v.Am. Motors Corp., 184 Conn. 607,
617 (1981). Contrary to commonlaw practice in Connecticut, a plaintiff may recover punitivedamages
under CUTPA even if he does not plead or prove compensatorydamages. See Associated, 230 Conn.
at 160-61 & n.16; see alsoMead v. Burns, 199 Conn. 651, 666 n.8 (1986).

It therefore follows that even where a plaintiff has failed to proveany actual damages resulting from a
violation of CUTPA, a court "in itsdiscretion may award punitive damages and attorney's fees under
the CUTPA." Tillquist v. Ford Motor Credit Co., 714 F. Supp. 607, 617 (D.Conn. 1989) (citations
omitted); see also Jacques All Trades Corp. v.Brown, 42 Conn. App. 124, 131 (1996). Moreover, a court
may also awardpunitive damages and attorney's fees to a plaintiff who has been awardedonly
nominal damages resulting from an unfair or deceptive practice underCUTPA. Rizzo Pool Co. v. Del
Grosso, 232 Conn. 666, 689-90 (1995)(Berdon, J., concurring). Thus, "[t]he award of nominal damages
underCUTPA opens the door to other important remedies" provided by Conn. Gen.Stat. § 42-110g.
Id. at 690. Given this broadly remedial statutorystructure, the Connecticut Supreme Court has
observed that "CUTPA createsan essentially equitable cause of action." Associated, 230 Conn. at155.

In making a finding on punitive damages, the court is to exercise itsdiscretion. Conn. Gen. Stat. §
42-110g(a); Gargano v. Heyman,203 Conn. 616, 622 (1987). The court is mindful that its discretion
isnot unfettered. A court should not award punitive damages under CUTPAunless the evidence
reveals "a reckless indifference to the rights ofothers, or an intentional and wanton violation of those
rights. . . . Infact, the flavor of the basic requirement to justify an award of punitivedamages is
described in terms of wanton and malicious injury, evil motiveand violence." Gargano, 203 Conn. at
622 (internal quotation marks andcitation omitted). The Second Circuit has summarized the standard
forawarding punitive damages under CUTPA:

Under CUTPA, which governs the question of the availability of punitive damages in the present
case, see Conn. Gen. Stat. §§ 42-110a and [42-110]b, a plaintiff who has established a violation of
CUTPA may recover punitive damages if the court finds that the defendant's conduct was recklessly
indifferent, intentional and wanton, malicious, violent, or motivated by evil, Gargano v. Heyman, 203
Conn. at 622 ].

Sir Speedy, Inc. v. L&P Graphics, Inc., 957 F.2d 1033, 1040 (2d Cir. 1992).
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In practice, the terms "wilful", "wanton," and "reckless" have been(somewhat incoherently) treated as
meaning the same thing. Dubay v.Irish, 207 Conn. 518, 532-533 (1988). They all do involve
"“highlyunreasonable conduct."" Elliot v. City of Waterbury, 245 Conn. 385, 418(1998) (quoting
Dubay, 207 Conn. at 533). Thus, the Connecticut SupremeCourt has summarized recklessness as:

"...astate of consciousness with reference to the consequences of one's acts. . .. It is “more than
negligence, more than gross negligence.'. .. The state of mind amounting to recklessness may be
inferred from conduct. But, in order to infer it, there must be something more than a failure to
exercise a reasonable degree of watchfulness to avoid danger to others or to take reasonable
precautions to avoid injury to them." . ..

Dubay, 207 Conn. at 532 (citations omitted). " Wanton misconduct isreckless misconduct,'" i.e.,
"“such conduct as indicates a recklessdisregard of the just rights or safety of others or of
theconsequences of the action."" Id. (citations omitted).

CUTPA itself "provides no guidance as to a method for determining theamount of a punitive
damages award." Staehle v. Michael's Garage, Inc.,35 Conn. App. 455, 463 (1994). Nevertheless,
"several methods havegained acceptance by the courts" in Connecticut. Id. By commonpractice,
"courts generally award punitive damages in amounts equal toactual damages or multiples of the
actual damages." Perkins v. ColonialCemeteries, Inc., 53 Conn. App. 646, 649 (1999) (citing Staehle,
35Conn. App. at 462-63). Many courts have followed the lead of thedistrict court in Bailey
Employment Sys. v. Hahn, 545 F. Supp. 62, 73(D. Conn. 1982), aff'd, 723 F.2d 895 (2d Cir. 1983), in
doubling theamount of actual or compensatory damages.* See, e.g., Barco AutoLeasing Corp. v.
House, 202 Conn. 106, 110 n.3 (1987).

This method renders little assistance, however, where a plaintiff hasbeen awarded only nominal
damages of one dollar. The court notes thatConnecticut courts have implicitly recognized that the
"two times actual"standard is inapplicable in such cases by awarding as much as $30,000 andas little
as $500 in punitive damages to plaintiffs that received eitherone dollar or nothing in nominal
damages resulting from CUTPAuviolations.”

In the absence of an explicit formula or prescribed method fordetermining the amount of punitive
damages in this case, the court takesas its guiding principle that the purpose of awarding punitive
damagesunder CUTPA is to deter future deceptive or unfair business practices bythe defendant and
others. Tingley Sys., Inc. v. Norse Sys., Inc.,49 F.3d 93, 96 (2d Cir. 1995) (citation omitted). Thus,
federal courtsin this district have noted that, although "Section 42-110g does notspecify how punitive
damages are to be measured . . . the award shouldserve the broad remedial goals of eliminating or
discouraging unfairmethods of competition and unfair or deceptive acts or practices."Societa Bario E
Derivati v. Kaystone Chem., Inc., No. 5:90-CV-599, 1998WL 182563, at *10 (D. Conn. Apr. 15, 1998)
(citations and internalquotation marks omitted) (quoting Boulevard Assocs. v. Sovereign Hotels,Inc.,
861 F. Supp. 1132, 1139 (D. Conn. 1994)).* Similarly, in awell-reasoned decision, a Connecticut trial
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court has held that adefendant's financial standing is also relevant to a determination ofthe amount
of punitive damages to award for a CUTPA violation:

Where compensatory damages are concerned, the focus of the trier must be on what is necessary to
compensate fairly the party who has suffered some legal injury and by such compensation to restore
the injured party to the position that party would have been in had the wrong not been committed.
Once deterrence rather than compensation becomes the focus of CUTPA punitive damages,
however, then the financial standing of the party against whom damages are sought becomes
relevant and material. . .. As with the biblical widow's mite, the financial impact of an event on a
party depends on financial circumstances. An amount that might deter a poor widow could seem
trifling and leave undeterred a corporate entity with large financial resources. The issue then of the
defendant's financial circumstances is relevant and material to the deterrent non-common law
punitive damages that the plaintiff would be required to prove under the CUTPA count.

Lenz v. CNA Assurance Co., 42 Conn. Sup. 514, 515 (1993) (cited withapproval in Boulevard, 861 F.
Supp. at 1139). Accordingly, the court'sreview of Connecticut case law and the statute itself reveals
that, whenfaced with a plaintiff who has been awarded only nominal damages underCUTPA, a
punitive damage award under CUTPA must serve the goal ofdeterring future unfair or deceptive
trade practices by the defendant andothers. See Bailey, 545 F. Supp. at 73 ("In addition, since a
number ofBailey's misleading or deceptive representations were blatantlyintentional, and since many
of the written communications, including theBailey brochure, appear to have been used to induce not
only Hahn butother prospective franchisees to purchase a Bailey franchise, indicatingthat the
deceptions were long-term practices rather than unique actspracticed only upon Hahn, punitive
damages, which hopefully will serve asa deterrent to the kinds of unfair and deceptive acts practiced
byBailey, should be assessed.") (cited with approval in Tingley, 49 F.3d at96, and Lenz, 42 Conn. Supp.
at 1083 n.2); cf. Champagne v.Raybestos-Manhattan, Inc., 212 Conn. 509, 533 (1989) ("Moreover,
punitivedamages generally have the flavor of punishment against a defendant forthe quality of his
conduct and of deterrence to a defendant or othersagainst such conduct in the future."). A punitive
damages award underCUTPA should therefore take account of the financial status and size ofthe
defendant to ensure that the damage award will have the deterrenteffect on the defendant and others
that it is designed to achieve.

2. Seventh Amendment Issue

As a preliminary matter, the court notes that Bristol did not waive anypotential right to punitive
damages by failing to request a juryinstruction on the issue.* As both parties agreed at oral
argument,the Seventh Amendment to the United States Constitution guarantees theright to a jury
determination of punitive damages.* See DefenderIndus., Inc. v. Northwestern Mut. Life Ins. Co.,
938 F.2d 502, 507 (4thCir. 1991) (en banc) (citingO'Gilvie v. Int'l Playtex, Inc., 821 F.2d 1438,
1447-48(10th Cir. 1987); McKinnon v. City of Berwyn, 750 F.2d 1383,1391-92 (7th Cir. 1984)). By failing
to request a jury charge onpunitive damages, however, Bristol did not waive its right tohave the issue
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of punitive damages determined; rather, pursuant to Fed.R. Civ. P. 49(a), it waived only its right to
have the issue determinedby a jury. Microsoft's reliance on Fed. R. Civ. P. 51 to argue that thecourt
should not enter a finding on punitive damages is unavailing. Itis true that, in general, "[n]o party
may assign as error the . . .failure to give an instruction unless that party objects thereto beforethe
jury retires to consider its verdict."* Fed. R. Civ. P. 51.However, the impact of this rule is mitigated
when, as here, a specialverdict form is used. Rule 49(a) provides in pertinent part that:

The court shall give to the jury such explanation and instruction concerning the matter [| submitted
as may be necessary to enable the jury to make its findings upon each issue. If in so doing the court
omits any issue of fact raised by the pleadings or by the evidence, each party waives the right to a
trial by jury of the issue so omitted unless before the jury retires the party demands its submission to
the jury. As to an issue omitted without such demand the court may make a finding; or, if it fails to
do so, it shall be deemed to have made a finding in accord with the judgment on the special verdict.

Fed. R. Civ. P. 49(a) (emphasis added). Because the issue of punitivedamages was "omitted" from both
the special verdict form and theaccompanying instructions, the court may enter its own finding on
theissue pursuant to Rule 49(a). See Fed. R. Civ. P. 49(a); Piesco v.Koch, 12 F.3d 332, 343 (2d Cir. 1993);
Therrell v. Georgia MarbleHoldings Corp., 960 F.2d 1555, 1563 (11th Cir. 1992). The court willthus
turn to determining whether punitive damages should be awarded inthis case for Microsoft's
deceptive act or practice in violation of CUTPA.

3. Microsoft's conduct in committing a deceptive act or practice in violation of CUTPA rises to the
level of reckless and wanton behavior sufficient to award CUTPA punitive damages™

Consistent with the jury's verdict that Microsoft violated CUTPAthrough deceptive conduct, the
court finds that Microsoft engaged indeceptive conduct that satisfies the standard for awarding
punitivedamages. Microsoft made deceptive statements regarding the WISEProgram, beginning in
October 1996 and then in 1997 through at least July1999. Microsoft did so with reckless and wanton
indifference to the harmthis deceptive conduct caused Bristol and ISVs who relied uponMicrosoft's
assurances of its commitment to the continued viability ofthe WISE Program and to providing full
access for WISE contractors to the'latest" version of Windows NT and its APIs.

The court finds that Microsoft led ISVs and developers to believe-andwanted them to believe-three
key factual predicates: 1) the source codefor Windows NT would be available to Microsoft's WISE
Program partnersinto the future; 2) NT server technologies would be included with thesource code
provided to Microsoft's WISE Program partners; and 3)Microsoft's WISE Program partners had and
would have "the very latest"code for each version of Windows NT and its APIs. The court finds
thatMicrosoft clearly intended for Bristol to sell its product on the basisof this belief, which belief
Microsoft intended to instill in ISVs,developers, and other potential Microsoft customers. While the
courtaccepts that these three factual predicates, extracted from and conveyedthrough, inter alia, the
Press Release, the Open Letter, and PX 1, weretrue in 1994 and 1995, there came a time beginning in
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1996 when thesethree assertions were not true, when Microsoft knew they were no longertrue, and
yet Microsoft continued to promote these three assertions.

Regarding (1) and (2), evolving over time but by at least the summer 0f1997, it was clear that
Microsoft would neither continue to provide WISEcontractors with all of the latest NT source code
nor enter into new WISEcontracts that provided all of the code, including the NT 4 and NT Sserver
technologies. Nevertheless, Microsoft continued to distribute PX1, including its discussion of the
benefits to MIS managers of the WISEProgram for easing the burdens of client/server migration,
which wouldrequire that the WISE products be able to support the latest servertechnologies that a
corporation is using. See PX 1 at 5. Indeed,internal Microsoft communications indicate that
Microsoft becameconcerned when Bristol was close to reaching an agreement on a major dealto
license its software for use on server operating systems and suggestthat Bristol's impending success
in bringing the WISE Program to NTserver technologies expedited Microsoft's decision to reduce
Bristol'saccess to NT source code.

Regarding (3), Microsoft firmly believed in May 1996 that, althoughBristol had taken delivery of some
of the latest NT 4 source code "inerror," Bristol and its fellow WISE Program contractors had no
rights toNT 4 code under the WISE agreements. At the time, NT 4 was the "verylatest” code.
Nevertheless, in October 1996, Gates told hundreds of UNIXusers and programmers that Microsoft
works with its WISE Programpartners, specifically Bristol and MainSoft, "to make sure they've got
thevery latest Windows API technology" and that Microsoft's relationshipwith Bristol and MainSoft
under the WISE Agreement is "a closerelationship where it's not just some old version of Windows,
it's thevery latest." Given the court's findings of fact, given the audience towhich he delivered his
keynote address, and given Gates's stated intentthat UNIX programmers should feel comfortable
working in a Windows NTplatform because of the WISE Program, Gates's statements were, at
least,reckless and wanton.

The court's conclusion is reinforced by the fact that NT 4 beta versionwas available for distribution
to developers and ISVs by February 1996,but, in May 1996, Microsoft took the position, as it
continues to do inits counter-claim litigation to this day, that the WISE Programcontractors,
including Bristol, had no rights to the NT 4 code under theWISE Agreements and were not to have
been provided the NT 4 code pursuantto those agreements. Further, Microsoft took the position, and
continuesto maintain, that Bristol could not, under the WISE Agreement, use any NT4 code it may
have received in 1996. Microsoft simply cannot assert fromMay 1996 to the present internally, to
Bristol, and to the court thatBristol has no rights to NT 4 code under the WISE Agreement and
thenassert-to an auditorium of hundreds of the very programmers and usersthat Microsoft hoped to
convert from UNIX to NT through the WISEProgram-that the WISE Program entails the provision
of the "very latest"NT code to Microsoft's WISE Program partners. For Microsoft to publiclyassert
the latter position, with the expectation and intention ofreliance by its audience, while
simultaneously maintaining the formerposition in other contexts as it serves Microsoft's various
interests, isreckless and wanton.”” Toengage in such deceptive behavior which would predictably
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andpossibly intentionally result in ISVs, developers, and Bristolrelying on these false statements to
their eventual economicinjury rises to the level of "a reckless indifference to the rights ofothers" and

a "wanton violation of those rights." See Gargano, 203Conn. at 622.

Stripped from the veil of Microsoft's protestations that it merelyengaged in highly competitive
behavior, Microsoft's deceptive statementsregarding the viability and scope of the WISE Program
are, at theircore, like a classic "bait-and-switch" tactic perpetrated on the targetedISVs, developers,
and UNIX users whom Microsoft sought to convert toWindows use and on its WISE Program
partner Bristol whom Microsoftcoopted into the role of facilitator of this tactic. See generally16
C.F.R. § 238.0 et seq. Microsoft encouraged UNIX developers, aswell as ISVs and MIS managers, to
switch to Windows because of the easeof portability of Windows applications that the WISE
Program afforded.Microsoft publicly and continuously-most notably through thelong-standing
distribution of PX 1*®* — touted the openness thatthe WISE Program conveyed to Windows APIs and
lauded the up-to-datesource code which Microsoft's WISE Program partners Bristol and
MainSoftwere constantly provided. At the same time, Microsoft was distributingand promoting its
"very latest" NT versions, including NT 4 and NT 5 andthe enhanced server technologies
accompanying these product releases. Inshort, Microsoft "baited" users of UNIX and Macintosh
platforms, ISVs,developers and MIS managers into using Windows for all their computingneeds,
confident in their ability to rely on the products of Microsoft'sWISE Program Partners to port the
latest Windows APIs to an existing UNIXor Macintosh platform that a company might continue to
use.

Moreover, through Microsoft's continued distribution of PX 1 and verypublic endorsements and
assurances of support such as Gates's keynoteaddress (which mentioned Bristol specifically),
Microsoft baited Bristolinto continually devoting substantial resources to developing and
sellingWISE Program software. Bristol incurred enormous costs throughout 1996and 1997 to
continually develop and distribute its WISE products. Thesecosts included not only such costs as
production and support and customerservices, which are offset by Bristol's approximately $8.4
million insales of Wind/U products in each of 1996 and 1997, but also theopportunity cost of devoting
a significant share of the company'sresources to a program that Microsoft was falsely assuring
customerswould remain viable and up-to-date. Moreover, Bristol continued to spendan average of $2
million a year in 1996 and 1997 in research anddevelopment on Wind/U related products, encouraged
by the public supportMicrosoft showed for the WISE Program and the assurances that Microsoftgave
customers that they could rely on and be "confident" in theprogram's "continuity" and
"compatibility" with the "very latest" Windowstechnology.

Then, perhaps as early as 1996 and clearly by some time in 1997, Microsoft "switched" on these
converted Microsoft customers as well asBristol without public warning or notice, indeed, while
publicallypushing the three "Cs." In an effort toundermine the competitive threat of WABI, UNIX,
Java, and laterNetscape, Microsoft restricted the access of Bristol and MainSoftto the "very latest"
Windows technology. This, in turn, meantthat ISVs and developers (as well as the MIS managers
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whodepend on their products) were unknowingly writing programs to WindowsAPIs (and purchasing
Windows software) with the expectation that the WISEProgram products would allow the Windows
APIs to port them to UNIX andMacintosh platforms. Microsoft vice-president John Ludwig's e-mail
toMicrosoft development manager Don Bradford aptly portrays the haplesspredicament in which
such customers would find themselves, in the contextof a then-key piece of Windows technology,
COR:

on xplatform [cross-platform] class libs, we had an interesting and at time entertaining discussion.
bill [Gates] first asserted that we should be taking the entire COR infrastructure to all platforms.
bobmu [Bob Muglia] and I educated him about the expense of doing so — bob was pretty clear that
there is no plan to take COR anywhere but windows. bill was initially shocked at this — he even said
"so an isv that writes to COR is just f****." this had us all rolling on the floor at the irony here —
bobmu said "we prefer to say that they are taking full advantage of our platform, bill." bill realized
what he had said and agreed that most of COR should probably not be ported everywhere. There was
not clear conclusion to this discussion but overall I think there was a sense that most of this work
would be windows-centric and that we would not be working in general to take it all xplatform. The
exception might be some limited dcom pieces for large vertical ISVS who need UNIX solutions too.

PX 674. Microsoft was taking advantage of its customers whom it had ledto believe could count on
using Windows while using WISE Program softwareto take advantage of multiple platforms.*
Having invested time,technology, and money into the installation and conversion to a
primarilyWindows platform and APIs, these ISVs and developers had little choicebut to remain with
Microsoft's products because of the enormous time andresources required to rewrite their
applications software. Thesedevelopers' UNIX customers would, in turn, have no choice but to turn
toNT 4 or NT 5 exclusively if they wished to continue to use thesedevelopers' products.

Bristol was harmed by these same Windows users' expectations, as theycame to expect full
portability to UNIX and Macintosh platforms, inreliance on Microsoft's ceaseless promotion of the
unfettered access itprovided Bristol to the latest Windows technology. Meanwhile,
Microsoftsucceeded in using the WISE Program to attain its desired UNIX convertsand halt the
movement toward an open code.

Microsoft engaged in a practice of wantonly and recklessly misleadingMicrosoft users as to the full
scope and future viability of the WISEProgram by continuing to distribute PX 1 to ISVs and
developers, throughMicrosoft's website, the MSDN, and Visual C++, with no modification orcaveat.
Despite the crucial changes of position and policy by Microsoftwith regard to the WISE Program in
1997, which changes undermined thetruthfulness of the three critical predicates of the WISE
Program,Microsoft continued to behave in a way that was outwardlyindistinguishable from its
behavior toward ISVs and the general public atthe time when those predicates were true. Microsoft
also acted inreckless and wanton disregard of the rights of Bristol and UNIX users andprogrammers
at the UNIX Expo when Gates affirmatively asserted thatMicrosoft providesBristol and MainSoft
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with the "very latest" Windows APIs and the"very latest" versions of Windows, under the WISE
Program, whenin fact Microsoft had affirmatively asserted for eight months thatBristol and MainSoft
had no rights to the NT 4 beta code, which was atthe time the indisputably "very latest" Windows
technology.

4. Measure and award of punitive damages

As discussed above, the methods employed by many Connecticut courts tocalculate punitive damages
under CUTPA-matching, or applying multipliersto, the amount of the compensatory damage award
to the plaintiff-providethe court no assistance where the plaintiff has been awarded only
nominaldamages. The court instead looks to the deterrent purpose of punitivedamage awards under
CUTPA. See Tingley, 49 F.3d at 96; Societa Bario,1998 WL 182563, at *10. In so doing, the court will,
inter alia, look tothe financial standing of the defendant whose future wrongdoing it seeksby this
ruling to deter. Such an inquiry is necessary to craft apunitive damage award that will serve the
purpose of deterring futuredeceptive trade practices by Microsoft and others, because, as
oneConnecticut trial court has observed, "[a]Jn amount that might deter apoor widow could seem
trifling and leave undeterred a corporate entitywith large financial resources." Lenz, 42 Conn. Supp.
at 515.

The court considers most relevant Microsoft's financial data in theperiod of mid-1995 to mid-1998,
which roughly includes the period in whichPX 1 and other statements, including Gates's October
1996 keynoteaddress, were distributed. In FY96,* Microsoft had total salesamounting to
approximately $8.6 billion and after-tax profits of $2.2billion.*' In FY98, Microsoft had total revenues
close to $15billion, with profits of $4.5 billion, amounting to a profit margin over30%. Trans. at
1090-1091, 2308. An International Data Corporation("IDC") report in evidence indicates that
Microsoft had total softwaremarket revenues of $9.03 billion and $12.21 billion in calendar years1996
and 1997 ("CY__"), respectively.

During the course of the first years of the WISE Program, Microsoft'sWindows NT worldwide
operating system new end-user units rose from 49,000in CY93 and 452,900 in CY94 to 1.24 million in
CY95 and 2.30 million inCY96. This translates to a Windows NT worldwide operating system new
unitshare that rose from 0.1% in CY93 and 0.8% in CY94 to 1.8% in CY95 and2.8% in CY96. By the
end of calendar year 1997, Windows NT operatingsystem's new unit share had reached 7.7%.
Microsoft reports that it sold34,000 NT (NT 3.1 and NT Advanced Server 3.1) licenses in FY94 (July
1,1993 through June 30, 1994), but had sold more than 20,000,000 licensesof NT Workstation and
3,000,000 licenses of NT Server as of October 27,1998.

Considering only the NT server operating systems, apart from the NTworkstation operating systems,
Microsoft reportedly sold 1.27 millionunits of NT Server during CY97, up from 733,256 units in
CY96. Thisrepresented a 67% rise in Microsoft's market share in server operatingsystems, from 24%
in C96 to 36% in CY97. Microsoft's revenues from itsNT Server operating systems totaled $796
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million in CY96 and $1.902billion in CY97.* An IDC report in evidence indicates that theworldwide
value of new license shipments of the NT Server operatingsystem in CY97 totaled$1.1 billion,
representing a 25.4% share.

Microsoft NT's worldwide workstation new operating system unit sharealso increased from 0.1% in
CY93 and 1.2% in CY94 to 3.2% in CY95, 3% inCY96, and 1.9% in CY97. Microsoft shipped 7.04
million NT Workstationsoftware licenses in CY97, up from 565,000 in CY95. Microsoft reportedthat
sales of NT workstation operating systems tripled between CY96 andCY97. According to an IDC
report in evidence, NT's worldwide workstationequipment revenue amounted to $5.86 billion in
CY97.®

Only a significant punitive damage award can even aim to effectivelydeter future reckless and
wanton deceptive behavior by Microsoft andother corporate entities. As courts awarding punitive
damages andpenalties in other contexts have observed, to have any deterrent effect, apenalty or
punitive damage award must be substantial enough that adefendant may not write it off as just a
license fee or a "cost of doingbusiness." United States v. Mun. Auth. of Union Township,929 F. Supp.
800, 809 (M.D. Pa. 1996) (penalties for violations of theClean Water Act); Wangen v. Ford Motor Co.,
294 N.W.2d 437, 451 (Wis.1980) (punitive damages in a product liability case).

5. Due process limitations on punitive damage award

This court is mindful, however, that the United States Constitution"imposes a substantive limit on
the size of punitive damages awards."Honda Motor Co., Ltd. v. Oberg, 512 U.S. 415, 420 (1994)
(citationsomitted). This is because "[plunitive damages pose an acute danger ofarbitrary deprivation
of property." Id. at 432. "Elementary notions offairness enshrined in our constitutional jurisprudence
dictate that aperson receive fair notice not only of the conduct that will subject himto punishment,
but also of the severity of the penalty that a State mayimpose." BMW of N. Am., Inc. v. Gore, 517 U.S.
559, 574 (1996). Still,"[i]n our federal system, States necessarily have considerableflexibility in
determining the level of punitive damages that they willallow in different classes of cases and in any
particular case." Id. at568. "Only when an award [of punitive damages] can fairly be categorizedas
“grossly excessive' in relation to [the State's legitimate interestsin punishment and deterrence] does
it enter the zone of arbitrarinessthat violates [due process]." Id. (citing TXO Prod. Corp. v.
AllianceRes. Corp., 509 U.S. 443, 456 (1993) (plurality opinion)). Similarly, inTXO Prod. Corp. v.
Alliance Res. Corp., a plurality of the Supreme Court"eschewed an approach that concentrates
entirely on the relationshipbetween actual and punitive damages." 509 U.S. at 560. Rather,
theplurality held "[i]t is appropriate to consider the magnitude of thepotential harm that the
defendant's conduct would have caused to itsintended victim if the wrongful plan had succeeded, as
well as thepossible harm to other victims that might have resulted if similar futurebehavior were not
deterred." 1d.

Following Gore, the Second Circuit has held that, "[a]lthough Goreexamined the excessiveness of
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punitive damages awarded in a state court,the universal premise of Supreme Court's due process
reasoning suggeststhat the same considerations applyequally to the review of punitive damages
awarded in federal court."Lee v. Edwards, 101 F.3d 805, 809 n.2 (2d Cir. 1996) (citingGore, 517 U.S. at
574).

The Second Circuit has applied these due process principles in holdingthat a punitive damage award
may be found to be excessive "when theamount is “so high as to shock the judicial conscience and
constitute adenial of justice." Id. at 808 (citations omitted). "In gaugingexcessiveness, [a court] must
keep in mind the purpose of punitivedamages: “to punish the defendant and to deter him and others
fromsimilar conduct in the future."" Id. (citation omitted). A court mustensure "that the punitive
damages are reasonable in their amount andrational in light of their purpose to punish what has
occurred and todeter its repetition." Id. (citations and internal quotation marksomitted).

a. State interest served by CUTPA punitive damages

"[T]he federal excessiveness inquiry . . . begins with anidentification of the state interests that a
punitive award is designedto serve." Gore, 517 U.S. at 568. "[T]he purpose of CUTPA
punitivedamages is deterrence" of deceptive and unfair business practices by thedefendant and
others. Tingley, 49 F.3d at 96 (citation omitted). TheConnecticut Supreme Court has observed that
"[t]he ability to recoverboth attorneys' fees; [Conn. Gen. Stat.] § 42-110g(d); and punitivedamages;
[Conn. Gen. Stat.|] § 42-110g(a); enhances the private CUTPAremedy and serves to encourage private
CUTPA litigation," where "CUTPAseeks to create a climate in which private litigants help to
enforce theban on unfair or deceptive trade practices or acts." Hinchliffe, 184Conn. at 617, 618.

b. Three guideposts for excessiveness inquiry

As a second step in the excessiveness inquiry, "the Supreme Courterected three guideposts that
should assist [the court] in theapplication of [the Second Circuit's] standard, by which [the court
may]deem excessive a punitive damage award that “shocks [its] judicialconscience."" Lee, 101 F.3d at
809 (citation omitted). "These guidepostsinclude: (1) the degree of reprehensibility of the tortious
conduct; (2)the ratio of punitive damages to compensatory damages; and (3) thedifference between
this remedy and the civil penalties authorized orimposed in comparable cases." Id. (citing Gore, 517
U.S. at 574).

(i). Reprehensibility of Microsoft's conduct. The first guidepost inthe excessiveness inquiry requires
the court to assess the amount of thepunitive damages awarded against the degree of reprehensibility
ofMicrosoft's deceptive conduct. See Gore, 517 U.S. at 574-75; Lee, 101F.3d at 809. The Second
Circuit has identified several "aggravatingfactors,” extracted from the Supreme Court's Gore
decision, "that are *associated with particularly reprehensible conduct' and contribute tothe sense
that “some wrongs are more blameworthy than others."" Lee, 101F.3d at 809 (quoting Gore, 517 U.S.
at 575, 576); see also Gore, 517U.S. at 580 (aggravating factors help to identify "egregiously
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improperconduct” warranting an award of punitive damages). "Aggravating factorsinclude (1)
whether a defendant's conduct was violent or presented athreat of violence, (2) whether a defendant
acted with deceit or maliceas opposed to acting with mere negligence, and (3) whether a
defendanthas engaged in repeated instances of misconduct." Lee, 101 F.3d at 809(citing Gore, 517
U.S. at 576-77, 116 S.Ct. 1589).

In the present case, there is no evidence that Microsoft presented anythreat of physical violence.
Rather, the harm caused by Microsoft "waspurely economic in nature," as was the case in Gore.517
U.S. at 576, 116 S.Ct. 1589. The Supreme Court noted, however,that "infliction of economic injury,
especially when done intentionallythrough affirmative acts of misconduct, . . . can warrant
asubstantial penalty." Id.* Here, Microsoft actedwith reckless and wanton disregard for any
economic injury towhich its bait-and-switch type tactics subjected scores of ISVs,developers, UNIX
users, and MIS managers, as well as its WISEProgram partner Bristol. Microsoft's deceptive acts
constituteaffirmative acts of misconduct which were designed to injure those towhom they were
directed, and wantonly risked serious injury, albeit of apurely economic nature. As such, the court
finds that this firstaggravating factor, though not present in entirely the form discussed inGore and
Lee, does not foreclose a substantial punitive damage awardagainst Microsoft.

Turning to the second aggravating factor enumerated by the SecondCircuit in Lee, the court
recognizes that greater punitive damages may bewarranted where, as in the instant case, "a
defendant acted with deceitor malice as opposed to acting with mere negligence." Lee, 101 F.3d
at809. In Gore, the Supreme Court found a large punitive damage awardinappropriate where "the
record in this case discloses no deliberatefalse statements, acts of affirmative misconduct, or
concealment ofevidence or improper motive as were present in Haslip and TXO." 517U.S. at 579
(citing TXO, 509 U.S. at 453, and Pac. Mut. Life Ins. Co. v.Haslip, 499 U.S. 1, 5 (1991)). The Gore
Court further observed that "theomission of a material fact may be less reprehensible than a
deliberatefalse statement, particularly when there is a good-faith basis forbelieving that no duty to
disclose exists." Id. at 580.

Here, the court has explicitly found egregiously deceptive behavior byMicrosoft. Clearly more than
mere negligence is present. Gates'skeynote address was an affirmatively false statement and not
merely anomission of material fact. Gates promised his UNIX Expo audience thatMicrosoft provides
its WISE Program with the "very latest" Windowstechnology, when in fact this had not been the case
for the precedingeight months, following the release of the NT 4 beta version, andMicrosoft was well
aware of it. Furthermore, Microsoft continuallydistributed PX 1 on its website, through the MSDN,
and through VisualC++, targeting ISVs, developers, and MIS managers, even as late as thesummer of
1999, well after the many statements and assurances in PX 1 hadclearly become false.

Finally, the court finds that the third aggravating factor is presentin this case, supporting a

substantial punitive damage award. On therecord before the court, Microsoft "has engaged in
repeated instances ofmisconduct.”" Lee, 101 F.3d at 809.* The Gore Court recognized that'"repeated
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misconduct is more reprehensible than an individual instance ofmalfeasance." 517 U.S. at 577
(citation omitted). Thus, the SupremeCourt noted that, "[c|ertainly, evidence that a defendant has
repeatedlyengaged in prohibited conduct while knowing or suspecting that it wasunlawful would
provide relevant support for an argument that strongmedicine is required to cure the defendant's
disrespect for the law."Id. at 576-77. Following Gore,the Second Circuit in Lee applied this third
guidepost in reviewinga punitive damage award imposed against a police officer in anexcessive force
case where there was "testimony in the trialtranscript as to other complaints against [the defendant]
chargingexcessive force." Lee, 101 F.3d at 810. The Court of Appealsconcluded that "[a] finding of
repeated misconduct is supportable"where, "[a]lthough there is no evidence concerning any
formalinvestigation of these complaints, the jury did hear testimony from [thedefendant] about
them." Id. Here, Microsoft continually distributed thefalse statements in PX 1, without any
mitigating statements to counteractthe reliance of a developer or ISV on the assurances provided in
PX 1through the Microsoft website or MSDN or Visual C++. Indeed, Allchintestified at trial that a
developer who read PX 1 in his Visual C++software as late as April 1999 should generally rely upon
the statementscontained therein. Thus, the court finds that the first Gore guidepostsupports the
conclusion that a substantial punitive damage award againstMicrosoft is appropriate in this case.

(ii). Ratio of punitive to compensatory damages. The second guidepostin the Gore excessiveness
inquiry requires a court to examine the ratioof punitive damages to compensatory damages awarded
in the case.”Id. at 809; see also Gore, 517 U.S. at 575. However, the usual ratioinquiry is inapplicable
where the plaintiff has been awarded only nominalcompensatory damages. Lee, 101 F.3d at 811; see
also Gore, 517 U.S. at582-83 ("Indeed, low awards of compensatory damages may properly supporta
higher ratio than high compensatory awards, if, for example, aparticularly egregious act has resulted
in only a small amount of economicdamages. A higher ratio may also be justified in cases in which
theinjury is hard to detect or the monetary value of noneconomic harm mighthave been difficult to
determine."); Getty Petroleum Corp. v. IslandTransp. Corp., 862 F.2d 10, 14 (2d Cir. 1988) ("Here the
ratio ofcompensatory damages-which are not nominal-to punitive damages isapproximately [1:25],
which appellants contend is unreasonablydisproportionate. We agree that a punitive damage award
in the amount of$1 million on these facts is grossly disproportionate to the provenactual damages
[awarded as compensatory damages in the amount 0f$43,255]."). As in Lee, "[blecause the
compensatory award here wasnominal, any appreciable exemplary award would produce a ratio that
wouldappear excessive by this measure.” 101 F.3d at 811. The Second Circuitnoted that, while "[i]n
Gore, a 500 to 1 ratio was "breathtaking,'...in a § 1983 case in which the compensatory damages are
nominal, amuch higher ratio can be contemplated while maintaining normalrespiration." Id.

Thus, "the use of a multiplier to assess punitive damages is not thebest tool here," such that the court
"must look to the punitive damageawards in other [CUTPA] cases to find limits and proportions."
Id.Following the Lee court, the court turns to such a comparison, inconjunction with the third

guidepost.

(iii). Comparison of punitive damage award to other penaltiesauthorizedby relevant statutes and
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awarded in other CUTPA cases. The thirdand final Gore guidepost requires the court to analyze
"thedifference between this remedy and the civil [and criminal] penaltiesauthorized or imposed in
comparable cases." Id. at 809; see also Mathiev. Fries, 121 F.3d 808, 816 (2d Cir. 1997) ("Though Gore
initiallydescribed the third guidepost with reference to “civil' penalties, . . .its discussion of this
guidepost makes clear that the relevant comparisonis with both "civil and criminal penalties."”
(citations omitted)). Therationale for this guidepost lies in the observation that, "[w]henpenalties for
comparable misconduct are much slighter than a punitivedamages award, it may be said that the
tortfeasor lacked “fair notice'that the wrongful conduct could entail a substantial punitive
award."Lee, 101 F.3d at 811 (quoting Gore, 517 U.S. at 584). Thus, notice to thedefendant of the
possibility of its exposure to large penalties is thetouchstone of this third guidepost.”’ See id. (finding
that asubstantial punitive damage award was warranted in a 42 U.S.C. § 1983action against a police
officer for assault and battery and maliciousprosecution where, "although the criminal and civil
penalties forcomparable conduct are middling, [the defendant's] training as a policeoffice provided
him with some notice of the gravity of his conduct").However, the Gore Court noted that "a
reviewing court engaged indetermining whether an award of punitive damages is excessive

should “accord “substantial deference' to legislative judgments concerningappropriate sanctions for
the conduct at issue."" 517 U.S. at 583(citation omitted). Morever, in determining whether a punitive
damageaward is excessive, "it is appropriate for [the court] to examinepunitive damage awards in
similar cases." Lee, 101 F.3d at 812. Theprimary criterion for this secondary analysis is a comparison
of therelationship between the amount of punitive damages awarded with theseverity of the
defendant's acts in this case measured against theseverity of the defendant's acts and the amount of
punitive damagesawarded in other cases. See id. ("It is clear that in police misconductcases
sustaining awards of a similar magnitude, the wrongs at issue werefar more egregious.").

The court must also be guided by the goal of deterrence that animatesthe authorization of punitive
damages under CUTPA. The Second Circuithas noted that, where punitive damages serve the goal of
deterrence, apunitive damage award's deterrent effect "is directly related to whatpeople can afford to
pay." Id. at 813; Acciardo v. Millennium Secs.Corp., 83 F. Supp.2d 413, 422 (S.D.N Y 2000) ("It is true
that thefinancial standing of the defendant should be considered before imposingpunitive
damages."); cf. Mathie, 121 F.3d at 816 ("In making thatcomparison, we bear in mind that the purpose
of punitive awards is topunish the wrongdoer and to deter others."); Lee, 101 F.3d at 811(examining
the issue of the defendant's notice of a potentiallysubstantial penalty in light of the defendant's
ability to pay: "At thesame time, although [the defendant police officer| did have some noticeas to the
gravity of his conduct, nothing could conceivably have preparedhim for a punitive damage award
amounting to the sacrifice of the betterpart of a policeman's after-tax pay for a decade.").

Following the Court's approach in Gore, the court first looks to themaximum civil and criminal
penalties authorized under CUTPA. The courtthen looks to the civil and criminal penalties
authorized under theFTCA, upon which CUTPA is based, and to other states' similar statuteswhich
are also based on the FTCA. Finally, thecourt looks to the punitive damages awarded by other courts
underCUTPA.* This analysis leads the court to two conclusions:(1) Microsoft was under fair notice
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that it could face substantialpenalties for its deceptive conduct, and (2) there are no casesapplying
CUTPA which are genuinely comparable or similar to theinstant case.

CUTPA, as discussed above, places no limits on the amount of punitivedamages that may be awarded
for a violation of the statute under Conn.Gen. Stat. § 42-110g(a). Lenz, 42 Conn. Supp. at 515.
However,CUTPA caps the civil penalties which may be assessed for a violation of CUTPA in an
action for civil penalties brought by the state AttorneyGeneral at $25,000 per violation for a violation
of a temporaryrestraining order or injunction issued under § 42-110d(d) or §42-110m(a) and at $5,000
per violation if "a person is wilfully using orhas willfully used a method, act or practice prohibited by
section42-110b." Conn. Gen. Stat. § 42-1100(a) & (b).*

In addition to CUTPA, Microsoft could be exposed to civil and criminalpenalties under other unfair
and deceptive trade practice statutes for itsdeceptive conduct. Most prominently, Section (5)(a)(1) of
the FTCA,15 U.S.C. § 45(a)(1), provides that "[u]nfair methods of competitionin or affecting
commerce, and unfair or deceptive acts or practices in oraffecting commerce, are hereby declared
unlawful."® The FTCAauthorizes the Federal Trade Commission ("FTC") to commence civil
actionsin federal court to seek civil penalties authorized by statute up to amaximum of $10,000 per
day against any person violating an FTC regulation'respecting unfair or deceptive acts or practices."
15 U.S.C. § 45(m)(1)(A) & (C).

All fifty states and the District of Columbia have enacted unfair anddeceptive trade practices statutes
modeled, at least in part, on theFTCA. Jack E. Karns, State Regulation of Deceptive Trade Practices
under"Little FTC Acts": Should Federal Standards Control?, 94 Dick. L. Rev.373, 373 (1990). With an
eye to the fair notice Microsoft had ofpotentially substantial penalties, the court looks to the unfair
tradepractices statutes of states near Microsoft's headquarters in Redmond,Washington, and
Bristol's headquarters in Connecticut. In addition totheir geographic relevance, these states' statutes
provide a fairlyrepresentative sampling of the unfair and deceptive trade practicesstatutes
throughout the country. See generally Thomas J. Holdych,Standards for Establishing Deceptive
Conduct under State Deceptive TradePractices Statutes that Impose Punitive Damages, 73 Or. L.
Rev. 235,235-27 & nn.4-5 (1994); Karns, supra, 94 Dick. L. Rev. at 373-75 &nn.2-3.

These so-called Little FTC Acts, like CUTPA, prohibit unfair ordeceptive trade practices.” Several
explicitly provide forpunitive damages without any express limitation on the size ofawards under the
statute.”” Some of these states, as inConnecticut under CUTPA, provide that an award of nominal
damageswill support a punitive damage award.” Other Little FTC Actsprovide for the award of
treble damages, sometimes with a cap.”Several of these statutes provide for the imposition of
civilpenalties for a violation of the statute.”

In the instant case, the court notes that an FTC regulation prohibitsthe deceptive practice of

advertising through a "bait-and-switch"method. See 16 C.F.R. § 238.0 et seq.; accord 15 U.S.C. §
45(a).If the FTC brought a civil action against Microsoft for a knowingviolation of this rule through
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its continued distribution of PX 1 for aperiod of time after the statements therein were no longer
true,conservatively estimated at some time in July 1997 and continuing untilsome time in July 1999,
the aggregate penalty for Microsoft'sdistribution of PX 1 on Microsoft's website and through Visual
C++ andthe MSDN could reach an amount over $7 million under15 U.S.C. § 45(m)(1)(A).>® The court
recognizes that this wouldinvolve a penalty in the maximumamount of $10,000 per day over a period
of at least 700 days andthat a court imposing a civil penalty under § 45(m)(1)(A) isstatutorily required
to "take into account the degree of culpability,any history of prior such conduct, ability to pay, effect
on abilityto continue to do business, and such other matters as justice mayrequire." 15 U.S.C. §
45(m)(1)(C). Nevertheless, the possibilityof such a penalty which could be imposed by a national
regulatoryagency, coupled with the punitive damages and civil penaltiesauthorized by several states'
Little FTC Acts, suffices to demonstratethat Microsoft was on notice that it could face substantial
penalties forits deceptive behavior.

This conclusion does not end the analysis, however. The Second Circuitrequires the court "to
examine punitive damage awards in similar cases."Lee, 101 F.3d at 812. A review of the punitive
damage awards in CUTPAcases before state and federal courts reveals that the awards range
from$250 to $450,000. Compare Zelazny v. Sanseverino, No. CVNH9302-5655,1993 WL 394177, at *3
(Conn. Super. Aug. 31, 1993) (awarding $250), withScribner v. AIU Ins. Co., No. 527659, 1997 WL
793513, at *1 (Conn.Super. Dec. 18, 1997) (awarding $450,000); see also S&S Tobacco & CandyCo., Inc.
v. Stop & Shop Cos., Inc., 815 F. Supp. 65, 66 (D. Conn. 1992)(collecting federal court decisions
awarding punitive damages underCUTPA). The Scribner court imposed an award of punitive
damages equal tothe total compensatory damages awarded to a plaintiff who sued hisinsurance
company for bad faith and infliction of emotional distressarising from arbitration hearings entered
into between the company andthe plaintiff, which the plaintiff alleged severely aggravated
apreexisting condition resulting from an earlier head injury. SeeScribner, 1997 WL 793515, at *1-*3.
Rounding out the high end of CUTPApunitive damage awards, Connecticut trial courts have
awarded $60,000 inpunitive damages to an attorney-executor for a CUTPA violation arisingfrom an
insurance company's conduct during a dispute over the insured'schange of the beneficiary in a life
insurance policy, Engelman v. Conn.Gen. Life Ins. Co., 1997 WL 524173, at *9 (Conn. Super. Aug. 12,
1997),and $50,000 to an engineering firm for a former partner's violation of CUTPA through secret
self-dealing, Vigneau v. Storch Eng'rs, No. CV890700122S, 1995 WL 767984, at *10 (Conn. Super. Dec.
4,1995). A juryhas also awarded over $137,000 to a plaintiff tools dealer in his suitagainst the tools
manufacturer with whom he had contracted for adealership for a CUTPA violation arising from the
manufacturer'smisrepresentations to the plaintiff in setting up and operating thedealership. Meyers
v. Cornwell Quality Tools, Inc., No. CV 90 46316 S,1994 WL 563525, at “1 (Conn. Super. Oct. 6, 1994),
aff'd, 41 Conn. App. 19(1996).

Additionally, the court notes that the Second Circuit has affirmed adistrict court's reduction of a
CUTPA punitive damage award from $1million to $20,000 to a computer hardware and software
vendor that won ajury verdict for interference with a business relationship under CUTPA.Tingley, 49
F.3d at 95-97. The Second Circuit has also affirmed adistrict court's award of approximately $27,000
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in punitive damages underCUTPA to a counter-claimant franchise purchaser in a suit for fraud
andmisrepresentation. Bailey Employment Sys. v. Hahn, 723 F.2d 895 (2dCir. 1983), aff'g 545 F. Supp.
62 (D. Conn. 1982). A Connecticut trialcourt, in Blue Cross & Blue Shield of Conn., Inc. v. DiMartino,
awardedplaintiff Blue Cross almost $30,000 in punitive damages under CUTPA in asuit against
former employee for theft and misuse of confidential andproprietary information. No. 30 06 42, 1991
WL 127094, at *5 (Conn.Super. July 2, 1991).

Having examined the punitive damages awarded in CUTPA cases, the courtconcludes that there are
no cases in which courts have awarded punitivedamages underCUTPA that are truly similar or
comparable to the instantcase. In each of the cases discussed above, the CUTPA violation
involvedprimarily or entirely an injury to only the plaintiffs involved.Moreover, excepting a few
insurance companies and franchisors, thedefendants involved were small businesses or even
individuals. Suchfacts dictate relatively small awards of punitive damages, for largerawards are not
necessary for deterrence purposes and would, at allevents, often exceed the defendants' capacity to
pay. Cf. Jimenez v.Going Forward, Inc., 25 F. Supp.2d 54, 55 n.1 (D. Conn. 1998) (notingthat punitive
damage awards under CUTPA "are ordinarily minor amounts").

Here, the court is confronted with an exceptional CUTPA case. Unlikethe vast majority of cases
decided under CUTPA, the defendant's conducthere was intended to cause a large number of actors
in the relevantmarket to change their behavior. Hundred of millions, if not billions,of dollars of
commerce were at stake. Microsoft's deceptive behavior istherefore distinguishable from the
violations by most CUTPA defendants,which target only the individual plaintiff or plaintiffs, as is
the caseeven in such relatively high-dollar cases as Scribner, Meyers, Engelman,and DiMartino.
Microsoft's behavior was recklessly deceptive toward anentire class of UNIX users and programmers
beginning as early as October1996 and certainly no later than August 1998, when it signed a new
WISEAgreement with MainSoft. Moreover, mindful of the deterrent purpose ofpunitive damage
awards under CUTPA, the court's research simply has notlocated any other decisions awarding
punitive damages for violations of CUTPA by a defendant with cash reserves near $17 billion as of the
eve oftrial in this case and after-tax profits of, e.g., over $2 billion in1996, the year of Gates's keynote
address at the UNIX Expo.

Furthermore, the court does not read Gore or Lee to mandate that courtsmay never more award
punitive damages in excess of the highest amountawarded in unfair and deceptive trade practice
cases as of the date ofthose decisions. Gore and Lee simply cannot reasonably be read toabsolutely
preclude extraordinary punitive damage awards in extraordinarycases and circumstances. The court
is presented here with unusuallyfar-reaching deceptive conduct by an extraordinarily wealth
defendant,particularly in comparison to prior CUTPA decisions awarding punitivedamages.

6. The court awards $1,000,000 under CUTPA to Bristol in punitive damages against Microsoft

From January 1995 through the spring of 1999, Microsoft declared to theworld, and most importantly
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its target customers and ISVs, that its WISEProgram partners were given access to the latest
Windows technologies,providing a source of confidence, consistency and compatability.Microsoft
did so through Gates's October 1996 keynote speech and throughthe continual distribution of PX 1
on Microsoft's website and through theMSDN and Visual C++. In October 1996 Gates's speech was
not true.Beginning sometime in mid-1997, if not earlier, and continuing as late asthe trial in the
summer of 1999, critical statements in PX 1 were nolonger true. The court finds that Microsoft
engaged in reckless andwanton behavior by continuing to proliferate these deceptive
statements.Furthermore, Microsoft contractually prohibited MainSoft (and laterBristol) from
informing any one of the limited technologies Microsoft wasproviding under the 1998 MainSoft
Agreement at the same time Microsoftcontinued to portray to MainSoft and Bristol's current and
potentialcustomers that the WISE Program provided "Compatibility, Consistency, andConfidence."

The court believes than a punitive damage award of $1,000,000 servesthe purpose of deterring
Microsoft and others from ongoing and futuredeceptive conduct of the sort the court finds Microsoft
committedhere. The court recognizes that, for a defendant with the size andeconomic power of
Microsoft, this award is probably not sufficient,in and of itself, to fully deter it from future deceptive
conduct.However, in making this award, the court is, as it must be, constrainedby the constitutional
concerns of fair notice to defendants ofsubstantial penalties and the danger of arbitrary deprivation
ofproperty through excessive punitive damage awards.”” On balance,it is the court's judgment that
this award is sufficiently largeto deter similarly egregious deceptive conduct by Microsoft andother
similarly situated actors in the future without violatingconstitutional limits. The court finds that the
punitive damageaward of $1,000,000 against Microsoft in this case is not excessiveand will serve the
deterrent purpose of CUTPA.

IV. MOTION FOR INJUNCTIVE RELIEF

In the second of its two post-verdict motions, Bristol seeks entry of apermanent injunction "to
prohibit and correct [Microsoft's] deceptivepractices with respect to the WISE program." Bristol
Technology's Motionfor Permanent Injunction (Docket No. 431) at 1. The court may
award"injunctive or other equitable relief" when a plaintiff prevails on aclaim brought under
CUTPA. Conn. Gen. Stat. § 42-110g(d). Bristolseeks broad injunctive relief requiring not only
curative disclosures byMicrosoft regarding the WISE Program, but affirmative,
"corrective"advertising about its past and future conduct.

Microsoft opposes the granting of injunctive relief on several groundsand objects to the scope of
relief sought as well.”® Microsoftobjects that Bristol has not shown irreparable harm, an essential
elementMicrosoft argues, to the granting of injunctive relief. However, the"irreparable harm"
standard that usually governs the decision of whetherto award equitable relief is inapplicable in a
CUTPA case. See Lazzarov. JFS, Inc., No. CV 960150751S, 1998 WL 27148, at *1-2 (Conn. Super.Ct.
Jan. 15, 1998) (citing Dep't of Transp. v. Pacitti, 43 Conn. App. 52,58 (1996)); cf. Bauer v. Waste
Management of Conn., 239 Conn. 515, 532-33(1996) (court will grant injunctive relief for a violation of
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Conn. Gen.Stat. § 8-12 without a showing of irreparable injury or inadequateremedy at law) (quoting
Galinas v. Town of West Hartford, 225 Conn. 575,558 (1993)).” Instead, a plaintiff like Bristol,having
prevailed on a CUTPA claim, may seek injunctive relief withoutestablishing irreparable harm. See
Lazzaro, supra, at “1-*2. Thedecision to grant such relief is entrusted to the court's discretion.Conn.
Gen. Stat. § 42-110(g)(d).

Next, Microsoft argues that Bristol has an adequate remedy at law andthus is not entitled to
injunctive relief. The court first notes thatnone of the cases cited by Microsoft on this point are cases
whichinvolve CUTPA. See Microsoft's Memo. in Opp. (Docket No. 435) at 21-22.Microsoft's counsel
apparently overlooked a Connecticut Supreme Court'sdecision which held that:

The fact that a plaintiff fails to prove a particular loss or the extent of the loss does not foreclose the
plaintiff from obtaining injunctive relief and attorneys' fees pursuant to CUTPA if the plaintiff is
able to prove by a preponderance of the evidence that an unfair trade practice has occurred and a
reasonable inference can be drawn by the trier of fact that the unfair trade practice has resulted in a
loss to the plaintiff.

Service Rd. Corp. v. Quinn, 241 Conn. 630, 644 (1997). Thus, the factBristol sought monetary damages
does not preclude it from claimingpermanent injunctive relief here, where the jury found a deceptive
act andascertainable loss. The court may exercise its discretion to awardequitable relief even where,
as here, a jury awards a plaintiff onlynominal damages. See Hinchliffe, 184 Conn. at 618-19.

Third, Microsoft argues that any injunctive relief would be moot.Microsoft has represented to the
court that it has removed PX 1 from itswebsites and that it will remove it from future versions of the
MSDNIibrary and its Visual Studio. Thus, Microsoft argues, the need for aninjunction has been
obviated.

Courts have refused to grant injunctive relief when a defendant hasvoluntarily terminated the
offending practice at issue. SeeKnickerbocker Toy Co. v. Azrak-Hamway Int'l, Inc., 668 F.2d 699, 703
(2dCir. 1982); Pfizer, Inc. v. Miles, Inc., 868 F. Supp. 437, 451 (D. Conn.1994). Such cases are
distinguishable from the instant one, however. Inthe Knickerbocker case, the defendant had ceased
distribution of thecomplained-of catalogue four days after its initial distribution, andthere was no
further, similar material distributed by it. 668 F.2d at703. In the Pfizer case, the defendant had
entered into a formalagreement with eleven State Attorneys General not to resume the programor
any program similar to the one complained of by the plaintiff. Inlight of this agreement, the court
concluded a temporary restrainingorder was unnecessary.®

Here, the defendant continued to distribute information about the WISEProgram that was deceptive
up to and through the trial of this case.Further, while Microsoft removed the WISE Mission
Statement ("PX 1") fromits websites, it did not voluntarily remove misleading information fromother
locations containing the same, such as its MSDN library or VisualC++. Further, there is no
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agreement here enforceable by State AttorneysGeneral that might make injunctive relief unnecessary.

As the Supreme Court has noted, the burden to demonstrate mootness is a"heavy one." United States
v. W.T. GrantCo., 345 U.S. 629, 633 (1953). "A litigant must demonstratethat it is “absolutely clear
that the allegedly wrongful behaviorcould not reasonably be expected to recur."" N'Y State N.O.W.
v.Terry, 159 F.3d 86, 91 (2nd Cir. 1998) (citing Gwaltney ofSmithfield, Ltd. v. Chesapeake Bay Found.,
Inc., 484 U.S. 49,66 (1987)); see also St. Pierre v. Solnit, 233 Conn. 398, 402 (1995)("Voluntary cessation
by a party free to resume the challenged activity,of course, will not automatically shield a claim for an
injunctionagainst that very activity from review."); Water Res. Comm'n v. Conn.Sand & Stone Corp.,
170 Conn. 27, 34 (1975) ("A cessation of violationswhether before or after institution of suit does not
bar issuance of aninjunction against further violations if there is a possibility ofrecurrence.").
Microsoft has failed to carry that burden.®' Thus,the court will consider what injunctive relief is
appropriate in thiscase.

"It is well-settled that the essence of equity jurisdiction has beenthe power to grant relief no broader
than necessary to cure the effectsof the harm caused by the violation, . .. and to mould each decree
tothe necessities of the particular case." Forschner Group v. Arrow TradingCo., 124 F.3d 402, 406
(2nd Cir. 1997) (internal citations and quotationmarks omitted). "Injunctive relief should be narrowly
tailored toaddress specific harms and not impose unnecessary burdens on lawfulactivity." Brooks v.
Giuliani, 84 F.3d 1454, 1467 (2nd Cir. 1996)(internal citations and quotation marks omitted). This
court mustexercise its discretion in framing an injunction that is reasonablydesigned to prevent
wrongful conduct. Springs Mills, Inc. v.Ultracashmere House, Ltd., 724 F.2d 352, 355 (2nd Cir. 1983).
The courtshould grant injunctive relief only "in conformity with the spirit of thelaw, and in a manner
to subserve and not to impede or defeat the ends ofsubstantial justice." Hammerberg v. Leinert, 132
Conn. 596, 604 (1946).

Bristol seeks a permanent injunction that not only prohibits conduct,but also requires "corrective"
publication. See Bristol's Motion forPermanent Injunction (Docket No. 431). Bristol argues that,
unlessMicrosoft is ordered to make such disclosures, Bristol's good will isdestroyed. Bristol claims
that, because of Microsoft's statements in thepast to the effect that the WISE Program was a
complete "bridge" fromWindows to UNIX, Bristol's inability now to be able to support the
new,Windows NT 5 APIs will be viewed as its failure to perform, not theresult of Microsoft's refusal
to license all of its NT 5 source code.Bristol notes that Microsoft asserted, through the trial, that the
WISEProgram was continuing.®

With regard to the scope of any injunction, Microsoft argues that otherthan one limited to two
aspects of PX 1 — "future versions''reference and server references-would be unjustified. It argues
that thejury was not asked by Bristol to conclude that any other statements weredeceptive. Further,
Microsoft argues that several aspects of the eleven— paragraph proposed injunctive relief would
require it to makemisleading and incorrect statementsabout the WISE Program. See Microsoft's
Memo. in Opp. (DocketNo. 435) at 28-29.
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The injunctive relief in this case should be designed to eliminatedeception. The court accepts the
jury's finding that Microsoft engaged ina deceptive act or practice and finds that it did so some time
after theinstitution of the WISE Program, when it determined not to license allsource code for NT 5
and not to license WISE for server use.®

The WISE Mission Statement, issued in January 1995, clearly states thatusing WISE provides
companies the benefit of adopting a "solution thatwill evolve with future versions of the Windows
family, taking fulladvantage of evolving 32-bit technology." PX 1. Microsoft specificallystated it was
"committed to providing WISE licensees with future versionsof Windows family source code."
Although Microsoft argued that"versions" referred to updates only of NT 3 (e.g., NT 3.1, NT 3.2 and
soon), the jury could reasonably find this statement deceptive from andafter the time Microsoft
determined not to give all source code to WISElicensees and not to continue to license server use.

Microsoft defended this case in part on the position that the WISEProgram continued. It cited its
contract with MainSoft and itsoutstanding offer to enter into a similar contract with Bristol,
whichoffer was accepted by Bristol post-verdict. Thus, Microsoft describes theWISE Program in a
manner which is no longer true, and yet continues tomarket the Program.

The court will, however, deny Bristol's request for an order requiringcorrective advertising by
Microsoft. Bristol cites as support for itsrequest decisions regarding orders of the Federal Trade
Commission("FTC"). See Bristol Technology's Memorandum in Support of its Motionfor Permanent
Injunction (Docket No. 432) at 9-10. The Commissioner ofthe FTC clearly has the power, pursuant to
judicial interpretations ofSection 5 of the Federal Trade Commission Act, to order a company
toproduce corrective advertising. See, e.g., Warner-Lambert Co. v. FTC,562 F.2d 749, 756 (D.C. Cir.
1977). Courts in this circuit have alsorecognized the power of a district court to order corrective
advertisingto counteract misleading impressions created by the wrongful use of tradenames and
trademarks or false information disseminated by a company'ssales representatives. See, e.g., E.G.L.
Gem Lab Ltd. v. Gem QualityInstitute, Inc., 90 F. Supp.2d 277, 309-10 (S.D.N.Y. 2000); Zeneca Inc.v.
Eli Lilly & Co., No. 99 CIV. 1452, 1999 WL 509471, at *42 (S.D.N YJuly 19, 1999). Courts have denied
requests to order correctiveadvertising, however, where such injunctive relief would be
unnecessarilybroad and the deceptive practice can be remedied by more narrowlytailored relief. See,
e.g., Zeneca, 1999 WL 509471, at "42. Thecorrective advertising requested by Bristol would be
unnecessarily broadto address Microsoft's deception in this case. After hearing all theevidence in the
case and reviewing the record, the court finds thatMicrosoft's practices that form the basis of the
CUTPA violation are notthe kind of false advertising which would be appropriately remedied by
amandatory injunction requiring corrective advertising. Such an orderwould be overbroad and
insufficiently tailored to the deception sought tobe eliminated.

However, injunctive relief is appropriate to prevent continued publicdeception. Accordingly, the
court finds that it is, as part of thejudgment in this case, appropriate to include the following order:
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1. It is hereby ORDERED that Microsoft, its directors, officers, agents and employees, are enjoined
from publishing, distributing or circulating the "WISE Mission Statement" (PX 1), and the portions
thereof concerning "Confidence," "Compatability" or "Consistency" in any format (e.g., the MSDN
or Visual C++), or from making any statement that states, represents or implies: a) that it has licensed
under the WISE Program all of the source code of one or more of its current Windows NT or 2000
operating systems; b) that it has licensed use under the WISE Program of its source code to create a
cross-platform product for server use; or ¢) that it intends to do either a) or b) (unless it decides to and
takes steps to do so); and,

2. It is further ORDERED that any description of the WISE Program (whether so-called or renamed)
by Microsoft, its directors, officers, agents and employees disclose: a) that the current licenses cover
only a limited subset of source code for Windows NT 5 (including as renamed Windows 2000); b) that
the current licenses do not include a license for server use; and c) that no assurance can be given that
Microsoft will in the future license (i) source code to subsequent operating systems or (ii) future
product or version releases of the current operating systems that will support any currently licensed
technologies.

This order will expire one year after the expiration or termination ofthe last WISE licensing
agreement, or upon further order of the court.

V.BRISTOL'S CLAIM FOR ESTOPPEL

In Count 14 of its Complaint, Bristol asserted a claim for "estoppel."Bristol withdrew Count 14 on
the record at the time of the arguments onthe summary judgment motions. Bristol agreed that it
could be dismissedwith prejudice provided it did not preclude Bristol's reliance on theestoppel
theory of liability under CUTPA. Microsoft did not object.Accordingly, Count 14, which was not
submitted to the jury, is dismissedwith prejudice by consent as of May 19, 1999, nunc pro tunc.

VI. ENTRY OF JUDGMENT

Because the court has addressed Bristol's Motion for Injunction as oneseeking permanent relief, the
court has applied state law, which in thesecircumstances does not require a finding of irreparable
harm. However,no preliminary injunction can enter in federal court without such afinding. See
Smithkline Beecham Consumer Healthcare, L.P. v. WatsonPharmaceuticals, Inc., 211 F.3d 21, 24 (2d
Cir. 2000); see also 11ACharles Alan Wright, Arthur R. Miller & Mary Kay Kane, Federal Practice
&Procedure Civil 2d § 2948.1 (1995 & Supp. 2000). Federal lawprovides the standard for entering a
preliminary injunction even, ashere, in a diversity case where the court applies substantive state
lawin finding the violation at issue. See Baker's Aid v. HussmanFoodservice Co., 830 F.2d 13, 15 (2d
Cir. 1987); 11A Wright, Miller &Kane, supra, § 2943; 19 Charles Alan Wright, Arthur R. Miller
&Edward H. Cooper, Federal Practice & Procedure Jurisdiction 2d § 4513at 443-444 n.64 (1996 & 2000
Supp.). Therefore, the injunctive reliefawarded above will not enter until judgment enters.
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The court notes that Microsoft has briefed the entry of final judgmenton Bristol's claims under Fed.
R. Civ. P. 54(b). A review of the docketand the pending motions before the court, however, reveals
that neitherMicrosoft nor Bristol has a pending Rule 54(b) motion before the court.On July 20, 1999,
Microsoft moved for entry of judgment (Docket No. 421)pursuant to Fed. R. Civ. P. 58, and Bristol
filed a memorandum inopposition on the same day (Docket No. 424). The court denied Docket
No0.421 on July 22, 1999, in an endorsement ruling, noting that Microsoft'sFed. R. Civ. P. 58 request
for entry of judgment was premature.Thereafter, Microsoft filed a memorandum in support of
Docket No. 421 onJuly 26, 1999 (Docket No. 427) and then briefed a request for entry of aRule 54(b)
judgment in itsAugust 16, 1999, memorandum of law in opposition to Bristol'srequest for punitive
damages and a permanent injunction(Docket No. 435). The court has no pending Rule 54(b)
motionbefore it. However, the court will entertain a Rule 54(b) motion.It should be filed no later than
September 15, 2000 and an oppositionis ordered due by September 30, 2000.

VII. CONCLUSION

For the foregoing reasons, the court awards punitive damages in theamount of $1,000,000 and grants,
in part, Bristol's request for permanentinjunctive relief. Count 14 is dismissed with prejudice.

SO ORDERED.
Dated at Bridgeport, Connecticut this 31st day of August, 2000.

1. The jury also found that Bristol had failed to prove the relevantmarket on each of its federal and state antitrust claims.
In light ofthat finding, Bristol did not prevail on those claims. Further, the jurydid not find any unfair acts or practices
committed by Microsoft inviolation of CUTPA.

2. Programs written in the Java language, developed and licensed bySun Microsystems, are exceptions. Java is both a
platform and anadvanced programming language. The Java platform runs on top of anoperating system such as Windows
NT or UNIX. The Java platform is designedto allow ISVs to write application programs that will run on anyoperating

system that supports the Java platform.
3. MS/DOS was the original operating system offered by Microsoft for IBMpersonal computers.

4. "UNIX" is a core of technology originally developed at AT&T BellLaboratories. There are various versions of the UNIX
system, as well asother, non-Windows operating systems such as Open VMS and IBM's 0S/390,to which Bristol's
products can translate Windows applications. Forconvenience, the court will use "UNIX" or "UNIX-based" to refer to all

ofthese operating systems in the context of the use of Bristol'sproducts.
5. Wind/U, Bristol's chief cross-platforming product, was offered intwo ways. Bristol developed a software development

kit ("SDK") forWindows software application developers. An SDK consists of specialprograms and documentation

designed to enable a programmer to writeapplication for a specific platform or group of platforms. Bristol'sWind/U SDK
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allows a particular Windows program to run on UNIX. Bristolalso offers a Wind/U "runtime" product. A "runtime" is a
computer fileor set of files that run at the same time as an application and operatingsystem. The Wind/U runtime

product, when installed on a UNIX-basedoperating system, enables that system to run any Windowsapplication.

6. "Source code" is the computer program as written by theprogrammer. It includes both logic, expressed in
algebraic-like equationsor human readable words, and "comments" which are human language textwritten to provide
understandable descriptions of the intent of theprogram's logic. Because operating systems have different APIs,

sourcecode is needed to create an effective cross-platform product.
7. WISE is an acronym for Windows Interface Source Environment.

8. In 1993, shipments of new UNIX operating systems represented 23.6%of shipments in the server market and 94% in the
workstation market.Comparable Microsoft figures were 0.7% and 0.1%.

9. Microsoft entered into a WISE Program contract with MainSoft onMarch 2, 1994 ("1994 MainSoft Agreement").
Mainsoft is Bristol's maincompetitor for Microsoft to UNIX cross-platform products. As part of theWISE Program,
Microsoft also entered into contracts in 1994 withcompanies other than Mainsoft and Bristol, which companies made

portingtools for operating systems other than UNIX.

10. Bristol further argues that this court should consider thefindings of fact and conclusions of law filed by Judge Jackson
in UnitedStates v. Microsoft, 84 F. Supp.2d 9 (D.D.C. 1999) and 87 F. Supp.2d 30(D.D.C. 2000) in support of its claim for
punitive damages under CUTPA.Bristol argues that these findings are "relevant to the public interest"and that there "is a
direct connection between the practices founddeceptive in this case and the conduct found predatory in United Statesv.
Microsoft." See Bristol Technology's Supplemental Memorandum inSupport of its Motion for an Award of Punitive
Damages (Docket No. 456)at 1.

The court does not agree. The decision in the U.S. case does notconcern the WISE Program, the use of PX 1 or related
documents, orMicrosoft's relationship with Bristol. Moreover, that court's findingsaddress Microsoft's attempts to
maintain its monopoly power in the PCmarket and leverage it into the Internet market rather than deceptivepractices in

markets other than the PC or Internet market.

11. The record does reflect a passing suggestion in mid-August of 1997that the WISE Program might not continue at all.
This, of course, didnot become Microsoft's position, as Microsoft's negotiations with Bristoland MainSoft in 1997 and
1998 demonstrate.

12. PX 1 does not have page numbers. However, in view of the lengthof the document, the court will impose numbered

pagination upon PX 1 forthe purpose of citing to it.
13. The MSDN is a network of resources that Microsoft provides todevelopers to use to assist them in writing

applications to run on theWindows platform. According to Microsoft, the MSDN is a comprehensiveresource, "offer[ing]

something to meet nearly every developer need,including the MSDN Online membership, a free program that
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providesprogramming information and technical resources to nearly 700,000developers” as of October 1998. PX 462. PX 1
was, at least through thetime of the trial, available by searching the MSDN Online for informationon the WISE Program.

14. Visual C++is a Microsoft application development system for theprogramming language C++ that runs under MS-DOS
and Windows. Visual C++is a visual programming environment distributed by Microsoft. PX 1 was,at least as of the time

of the trial, contained within the "Help"directory for the online help system of Visual C++.

15. An "open standard" describes a programming standard in whicheveryone that participates agrees to discuss and make
any changespublicly. In other words, it is a programming standard over which no onecompany has proprietary control.
Linux is an example of a UNIX-like"open source" operating system, that is continuously updated openly byprogrammers

around the world.

16. A "client," on a local area network or the Internet, is a computerthat accesses shared network resources provided by

another computer,called the "server."

17. "WABI" stands for Windows Application Binary Interface. After SunMicrosystems acquired the company that
originally developed WABI, Sundeveloped the technology and eventually released it as an emulationproduct or emulator.
Emulation involves the use of software to mimic andperform tasks normally performed by hardware or other software.
Anemulator works by interpreting, "on the fly," instructions written forone type of hardware or software and then
generating instructions thatwill accomplish the same result on a different type of hardware orsoftware. In this context, an

emulator allows a Windows-basedapplication to run on UNIX-based and Macintosh platforms.

Sun produced a 16-bit version of WABI which could run 16-bit Windowsapplications. However, Sun was met with failure
in its attempt to producea version of WABI which would effectively run Win32 applications, from32-bit Windows

operating systems such as Windows 95 and NT 3.

18. The court does not accept Kruger's testimony that porting toolsfor use with servers were not included in the WISE
Program from thebeginning. Testimony by the Blackwells to the contrary, supported bydocumentary evidence, is more

persuasive.

19. This worry focused particularly on the emerging Windows NT 5Stechnologies, with which Microsoft hoped to capture
a large market sharein a market where it had traditionally been a small player. Windows NT5, renamed Windows 2000 in
October 1998, represents an enormousinvestment by Microsoft and a major advance over the previous versions of NT. NT
5 contains hundreds more APIs than the earliest versions of Windows NT and contains many new APIs that were not
available in NT 4.As of December 1997, with approximately two more years of development,Microsoft estimated that it
had already spent $270 million on NT 5.Whereas NT 4 offered some new capabilities that were not available in NT3 or
which UNIX could not match, NT 5 possessed many unique APIs andruntimes that were not available on UNIX. As such,
NT 5 represented aflagship operating system for Microsoft and a viable alternative toUNIX.

When discussing these new APIs, the court will, for ease, referto NT 5, although in that context, the discussion would

apply, to alesser degree, to NT 4.
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20. The court severed the counter-claims from Bristol's claims andrecently denied cross-motions for summary judgment

on them.
21. As noted earlier, Microsoft NT's share of the market in newoperating system units on all servers (including
departmental servers andtechnical workstations) grew from a fraction of 1 percent in 1993 to 4.2%in 1994, almost 20% in

1995, 28% in 1996, up to almost 44% in 1997. (Allfigures are year-end).

22. The UNIX Expo, held in New York City, is the biggest UNIXconference for UNIX developers and users in the
industry. At trial, JeanBlackwell estimated that as many as 20,000 people attended the 1996Expo. Trans. at 2564.

23. Days later, Allchin continued this approach of selling WISE toprogrammers and ISVs at large when he sent an e-mail
to Microsoft groupvice president Paul Maritz recommending that Microsoft deliver publicly"a powerful “you're safe with
our cross-platform tools' message." Lessthan two weeks later, on October 21, 1996, Allchin sent an internale-mail to
Maritz and others indicating his general agreement with aproposal to cut back on the scope of the WISE Program's
approach tocross-platforming Windows 32 APIs.

24. This subset of source code became referred to as the "apple core."This short-hand was meant to illustrate that the
technology, including APIs and runtimes, in the NT operating system had expanded with eachversion. The "apple core"
would primarily contain only those APIs andruntimes that were common to NT 3, NT 4, and NT 5. In practical terms,the
apple core represented Microsoft's decision to keep any of the uniquetechnology in its improved NT 4 and NT 5

operating systems from beingported over to UNIX.

25. While CUTPA is entitled "unfair trade practices," encompassedwithin the Act are unfair or deceptive acts, practices,
or methods. 42C.G.S. § 110b.

26. The court described the three criteria, derived from the so-called"cigarette rule," as:

First, whether the conduct, without necessarily having previously been considered unlawful, offends public policy as it

has been established by statutes, the common law, or otherwise;

Second, whether it is immoral, unethical, oppressive, or unscrupulous; and

Third, whether it causes substantial injury to consumers, competitors, or other businessmen.
27. For example, as to the third criterion, the jury was instructed:

To justify a finding of “substantial injury’ the alleged injury must satisfy three tests:

First, it must be substantial;

Second, it must not be outweighed by any countervailing benefits to consumers or competition that the conduct
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produces; and

Third, it must be an injury that could not reasonably have been avoided by the injured parties.

If you find all three tests are met, then the third of the three CUTPA unfairness criteria is established.

The jury might have found that Bristol produced sufficient evidence tosupport only one or two of these three tests.

28. "You may not, however, calculate damages based only on speculationor guesswork. You must also remember that you
can award Bristol damagesonly for injuries caused by a violation of the antitrust laws or CUTPA.You may not award
damages for injuries or losses caused by otherfactors. You may find, for example, that you are unable to compute
themonetary damages resulting from the wrongful act, except by engaging inspeculation or guessing, or you may find
that you cannot separate out theamount of the losses caused by the wrongful act from the amount caused byother factors,
including perfectly lawful competitive acts and/orbusiness decisions made by Bristol. Or you may find that Bristol
failedto provide a reasonable basis on which you can determine an amount ofdamages. You may decline to award

damages under such circumstances, oryou may award a nominal amount, say $1."
Jury Charge (Docket No. 419) at 77-78.

29. Although the jury awarded Bristol only nominal damages of $1, thejury found "ascertainable loss" from "a deceptive

act or practice"engaged in by Microsoft. See Special Verdict Form (Docket No. 420) atY 36, 37.

30. Despite the general practice of Connecticut state courts to awardan amount equal to or double the amount of
compensatory damages awarded aplaintiff under CUTPA, "CUTPA neither sets out any formula for arriving atthe
amount nor sets a maximum of double or treble damages for thepunitive damages awarded to deter future conduct." Lenz
v. CNA AssuranceCo., 42 Conn. Sup. 514, 515 (1993).

31. See Tillquist v. Ford Motor Co., 714 F. Supp. 607, 617 (D. Conn.1989) (plaintiff was awarded no compensatory damages
and $500 in punitivedamages); Calandro v. Allstate Ins. Co., No. CV 0337064S, 1998 WL811605, at “11 (Conn. Super. Nov.
12, 1998) (awarding plaintiff $1 incompensatory and $8,000 in punitive damages); Costin v. Collins, No. CV930370818,
1998 WL 166035, at 6 (Conn. Super. Mar. 27, 1998) (awardingplaintiff $1 in compensatory and $2,000 in punitive damages);
Blue Cross &Blue Shield of Conn., Inc. v. DiMartino, No. 30 06 42, 1991 WL 127094, at*5-"6 (Conn. Super. July 2, 1991)

(awarding Blue Cross & Blue Shield nocompensatory damages and $30,000 in punitive damages).

32. In Boulevard Assocs. v. Sovereign Hotels, Inc., 861 F. Supp. 1132,1142 (D. Conn. 1994), the court awarded reliance
damages of $1.135million and punitive damages of $300,000. The court had previously ruledthat the defendants violated
CUTPA. Boulevard Assocs. v. SovereignHotels, Inc., 852 F. Supp. 127, 135 (D. Conn. 1994). The Second
Circuitsubsequently reversed the district court's determination that thedefendants violated CUTPA. Boulevard Assocs. v.
Sovereign Hotels, Inc.,72 F.3d 1029, 1040 (2d Cir. 1995). The Court of Appeals, however, did"not decide whether the

district court used the correct measure ofdamages." Id.
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33. See Bristol's Proposed Jury Instructions (Docket No.472).Microsoft also did not request a charge on punitive damages.
SeeMicrosoft's Proposed Jury Instructions (Docket No. 329) at 107-116;Proposed Jury Instructions (Docket No. 383);
Microsoft's Objections tothe Court's Draft Jury Charge (Docket No. 405); Microsoft's Request forInstruction (Docket No.
411); Trans. 7/14/00.

34. The court is aware of the Second Circuit's decision in TingleySys., Inc. v. Norse Sys., Inc., 49 F.3d 93 (2d Cir. 1995).
There,although the Second Circuit held that "the judge, not the jury, [sets|the CUTPA punitive damages," neither party
made the argument that such aframework violates the Seventh Amendment right to jury trial. Id. at96. Thus, the court's

holding in Tingley does not control in this case,where the constitutional argument has been raised.

35. It should be noted that Microsoft also did not request a charge onpunitive damages or an interrogatory on it in the

Special Verdict Form,and it did not object to the charge as given for its failure to addresspunitive damages.

36. Although part of the "Conclusions of Law," following the legalstandard for the award of punitive damages, this

sub-section addresseswhat are factual or mixed fact/law findings.

37. Although Microsoft's position on any future WISE contract wasquite firmly fixed by October 1997, certainly by
August 25, 1998 Microsoft had entered into the 1998 Mainsoft Agreement which, in itscoverage of limited technologies,
could neither assure "compatability,"'nor be a basis for "confidence" or "consistency." See PX 1. WhenMicrosoft "cut up"
the source code in the limited subset covered by thenew WISE contract, an ISV could not be confident that all the

APIsnecessary to port its program's functions were included.

38. Since the time the jury returned its verdict finding deceptionunder CUTPA, Microsoft has represented to the court
that it has removedPX 1 from its websites. Its stated intention to remove it from futureversions of the MSDN library and

of Visual C — is the subject ofthe court's Ruling on Bristol's Motion for Injunctive Relief,infra.
39. Microsoft suggested at trial that it did not ultimately pursueCOR. Whether it did or did not., this e-mail report of the
discussionreflects Microsoft executives' attitudes, intentions, and understandingof the consequences of the decision to

provide only the "apple core" of NT 5 source code to its WISE Program partners.

40. Microsoft's financial statements report data for fiscal yearsrunning from July 1 to June 30. Thus, fiscal year 1996
("FY96") includesfinancial data from July 1, 1995 to June 30, 1996.

41. At trial, Gates confirmed the accuracy of these figures, asreported in a Business Week article. Trans. at 466-468.

42. The NT Server 4.0 Enterprise Edition retailed for about $4,000,while the more basic NT Server 4.0 sold for
approximately $1,000.

43. During this same period, according to Microsoft's expert attrial, Bristol's total revenues from its Wind/U products

amounted t0$1.07 million in CY94, $2.55 million in CY95, $5.14 million in CY96,$6.72 million in CY97, and $6.20 million
in CY98. At the same time,Bristol's Wind/U related expenses totaled $2.73 million in CY95, $5.01million in CY96, $7.09
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million in CY97, and $7.32 million in CY98.MainSoft, meanwhile, reported total revenues of $2.1 million in FY96 and$3.1

million in FY97. Like Microsoft, MainSoft's financial data isreported on a July 1-to-June 30 fiscal year basis.

44. The Supreme Court also cautioned, however, that "this observationdoes not convert all acts that cause economic harm
into torts that aresufficiently reprehensible to justify a significant sanction in additionto compensatory damages." BMW
of N. Am., Inc. v. Gore, 517 U.S. 559, 576(1996).

45. The court notes that it may consider both the harm to Bristol andto others caused by Microsoft's deceptive act or
practice. See Gore, 517U.S. at 581 ("Moreover, there is no suggestion that Dr. Gore or any otherBMW purchaser was
threatened with any additional potential harm by BMW'snondisclosure policy.") (emphasis added).

46. The Supreme Court has consistently rejected "a categoricalapproach" to comparing compensatory and punitive
damages. Gore, 517 U.S.at 582. Rather, the Supreme Court has stated several times that "[w]eneed not, and indeed we
cannot, draw a mathematical bright line betweenthe constitutionally acceptable and the constitutionally
unacceptablethat would fit every case. We can say, however, that [a] generalconcer|n] of reasonableness . . . properly
enter[s] into theconstitutional calculus." Id. at 582-83 (citations and internalquotation marks omitted). "In most cases, the
ratio will be within aconstitutionally acceptable range, and remittitur will not be justifiedon this basis." Id. at 583. "When
the ratio is a breathtaking 500 to1, however, the award must surely ‘raise a suspicious judicial eyebrow."'Id. (quoting
TXO, 509 U.S. at 481).

47. The Second Circuit has also held that, "[t|he Supreme Court'sguideposts in Gore, though marking outer constitutional
limits, counselrestraint with respect to the size of punitive awards even as to thenonconstitutional standard of
excessiveness." Mathie v. Fries,121 F.3d 808, 817 (2d Cir. 1997).

48. Of course, the court will look only to cases in which courtsactually awarded punitive damages under CUTPA. A
comparison of thepunitive damage award here to CUTPA cases in which the plaintiff wasawarded actual or nominal
damages but where the court found that punitivedamages were not warranted, for whatever reason, would be inapposite

forpurposes of an inquiry into whether the amount of punitive damages awardedis excessive.

49. Conn. Gen. Stat. § 42-1100(b) provides that, "[flor purposesof this subsection, a wilful violation occurs when the party
committingthe violation knew or should have known that his conduct was a violationof section 42-110b."

50. The Connecticut Legislature explicitly relied on the FTCA inenacting CUTPA. Associated Inv. Co. Ltd. P'ship v.
Williams Assocs. I[V,230 Conn. 148, 156 (1994). In fact, the express terms of CUTPA dictatethat, "in construing [Conn.
Gen. Stat. § 42-110b(a)], thecommissioner and the courts of this state shall be guided byinterpretations given by the
Federal Trade Commission and the federalcourts to Section 5(a)(1) of the Federal Trade Commission Act(15 U.S.C. §
45(a)(1)), as from time to time amended." Conn. Gen.Stat. § 42-110b(b).

51. See Alaska Stat. § 45.50.471(a) (prohibits "unfair ordeceptive acts or practices in the conduct of trade or commerce");

Cal.Civ. Code § 1770(a)(7) (prohibits "unfair or deceptive acts orpractices undertaken by any person in a transaction

intended to result orwhich results in the sale or lease of goods or services to any consumer,"including "[r|epresenting that
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goods or services have sponsorship,approval, characteristics, ingredients, uses, benefits, or quantitieswhich they do not
have or that a person has a sponsorship, approval,status, affiliation, or connection which he or she does not have");Mass.
Gen. L. 93A § 2(a) (prohibits "unfair or deceptive acts orpractices in the conduct of any trade or commerce"); N.Y. Gen.
Bus. L.§ 349(a) ("Deceptive acts or practices in the conduct of anybusiness, trade or commerce or in the furnishing of any
service in thisstate are hereby declared unlawful"); Or. Rev. Stat. § 646.608(1)(e)("A person engages in an unlawful practice
when in the course of theperson's business, vocation or occupation the person . .. [rlepresentsthat real estate, goods or
services have sponsorship, approval,characteristics, ingredients, uses, benefits, quantities or qualitiesthat they do not
have or that a person has a sponsorship, approval status, qualification, affiliation, or connection that the person doesnot
have"); R.I. Gen. L. § 6-13.1-2 (prohibits "unfair or deceptiveacts or practices in the conduct of any trade or commerce");
Rev. Wash.Code § 19.86.020 ("unfair or deceptive acts or practices in theconduct of any trade or commerce are hereby

declared unlawful").

52. See Alaska Stat. § 45.50.531(a) & (i); Cal. Civ. Code §1780(a)(4); Or. Rev. Stat. § 646.638(1); see generally Jack E.Karns,
State Regulation of Deceptive Trade Practices under "Little FTCActs": Should Federal Standards Control?, 94 Dick. L.
Rev. 373, 373 n.3(1990).

53. See Barber v. Nat'l Bank of Alaska, 815 P.2d 857, 864 & n.16(Alaska 1991); McLaughlin v. Nat'l Union Fire Ins. Co. of
Pittsburgh,29 Cal.Rptr.2d 559, 578 (Cal. Ct. App. 1994); Sterling Drug, Inc. v.Benatar, 221 P.2d 965, 970-71 (Cal. Dist. Ct.
App. 1950).

54. See Alaska Stat. § 45.50.531(a) (award of the greater of threetimes the actual damages or $500); Mass. Gen. L. 93A § 11
(double ortreble damages to a person engaged in trade or commerce who suffers aloss of money or property from another
person's knowing or willfulviolation); N.Y. Gen. Bus. L. § 349(h) (treble damages up to $1,000in any action brought by a
person injured by a knowing or willfulviolation of the statute); Rev. Wash. Code § 19.86.090 (trebledamages up to a total of
$10,000 in civil actions by private persons,including corporations, injured in their businesses by a defendant'sviolation of
the statute).

55. See N.Y. Gen. Bus. L. § 350-d (civil penalties up to $500 perviolation of the statute); R.I. Gen. L. § 6-13.1-8 (civil
penaltiesup to $10,000 for violation of an injunction to restrain a violation ofthe statute); Rev. Wash. Code § 19.86.140

(civil penalties up t0$25,000 for any violation of an injunction issued to restrain a violationof the statute).

56. The court recognizes that Microsoft would only face such a penaltyif the court were to find that Microsoft had
"violate[d] any [FTC] ruleunder this chapter respecting unfair or deceptive acts or practices. . . with actual knowledge or
knowledge fairly implied on the basis ofobjective circumstances that such act is unfair or deceptive and isprohibited by
such rule." 15 U.S.C. § 45(m)(1)(A) (emphasis added).The court finds that, based on the record and the finding

discussedabove, it can be fairly implied that Microsoft knew its statements in PX1 were false beginning after mid-1997.

57. The court is fully mindful of the Supreme Court's admonitionsagainst targeting large corporations for substantial
punitive damageawards solely on the basis of their net worth. See Gore, 517 U.S. at 585("The fact that BMW is a large
corporation rather than an impecuniousindividual does not diminish its entitlement to fair notice of thedemands that the

several States impose on the conduct of its business.Indeed, its status as an active participant in the national
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economyimplicates the federal interest in preventing individual States fromimposing undue burdens on interstate
commerce."); cf. Pac. Mut. Lifelns. Co. v. Haslip, 499 U.S. 1, 22 (1991) ("While punitive damages inAlabama may embrace
such factors as the heinousness of the civil wrong,its effect upon the victim, the likelihood of its recurrence, and
theextent of the defendant's wrongful gain, the factfinder must be guided bymore than the defendant's net worth."). As
discussed above, however, thecourt's consideration of Microsoft's wealth has been limited to concernsfor imposing a

punitive damage award that will serve the deterrent effectwhich animates the CUTPA punitive damage award provision.

58. Among the grounds for Microsoft's objections is that injunctiverelief is unavailable where the jury found that
Microsoft did not engagein an unfair act or practice. See Microsoft Memo. in Opp. (Docket No0.435) at 21. This argument
ignores the plain language of the statute.Microsoft also raised the argument in opposition to Bristol's request forpunitive
damages, and the court rejects this argument here for thereasons, inter alia, discussed earlier in the context of

Bristol'spunitive damages request. See supra Section II.B.5.

59. The court finds that, in a diversity case, the standard for theavailability of permanent injunctive relief is a substantive
and not aprocedural matter; as such, Connecticut state law governs. See 19 CharlesAlan Wright, Arthur R. Miller &
Edward H. Cooper, Federal Practice &Procedure Jurisdiction 2d § 4513 at 447-448 n.69 (1996 & 2000Supp.). The court does
cite federal case law as non-binding, persuasiveauthority on matters not inconsistent with, or not addressed

by,Connecticut state court decisions.

60. Microsoft argued that the particular injunctive relief sought byBristol in its post-verdict motion was not sought in its
complaint orpre-trial compliance. However, the Federal Rules authorize the entry ofjudgment granting the relief to which
the party "is entitled, even if theparty has not demanded such relief" in its pleadings. Fed. R. Civ. P.54(c).

61. Further, case law recognizes "continuing effects" of conduct thatcan be addressed by injunctive relief, even where a
defendant ceases theoffending conduct. See Princeton Com. Phone Book, Inc. v. Bate,582 F.2d 706, 709-710 (3d Cir.), cert.
den., 439 U.S. 966 (1978). Here,consumers, having read PX 1 in the past, may continue to comprehend theWISE Program

in a way that is no longer true.

62. Bristol also seeks an injunction requiring Microsoft to complywith the terms of the WISE contract it entered into with
Bristolpost-trial and with Bristol's competitor, Mainsoft in the summer of 1998.Although the Mainsoft contract was in
evidence during trial, there is nobasis to enjoin a future, speculated breach of a contract that was notsued upon by Bristol

and did not even exist pre-verdict. Accordingly,the court will not issue injunctive relief in this regard.

63. In so finding, the court incorporates its finding of fact inconnection with punitive damages issue as if reiterated

herein.
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